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QUESTION PRESENTED
1. DID THE COURT OF APPEALS PROPERLY REVERSE THE TRIAL COURT’S ORDER ADJUDICATING ALL OF THE B. CHILDREN NEGLECTED BECAUSE CORPORAL PUNISHMENT DOES NOT CONSTITUTE NEGLECT PER SE?
STATEMENT OF FACTS

Latesha Nixon worked with the Pender County Department of Social Services (hereafter “D.S.S.”) in December 2004.  On 22 December 2004, J.B., Th. B., and Ti. B. all came to the Pender County D.S.S. to report abuse.  They were accompanied by Eddie, their twenty-three year old older brother, and his sister, Marie Able, with her husband.  Nixon first spoke with Th. B.  (T. pp. 5-6, 14).

Th. B., who was thirteen, told Nixon that his father, Ernest B., had beat him with a belt.  His brothers were fourteen and ten years old.  Th. claimed that his mother was present and had seen the punishment.  (T. pp. 7-8, 21, 36).  The boys told Nixon that the beating occurred because they had missed the church bus.  Th. at one point clarified that he had been beaten for misbehaving on that bus.  D.S.S. staff asked to see any bruises Th. had incurred as a result.  (T. pp. 8, 16, 37).  
Nixon saw a bruise on his right arm and buttocks.  Th. admitted, however, that he had fallen on a piece of wood, hitting his buttocks, at about the same time as the purported beating.  He told some people that the bruise was caused by his fall.  Nixon also spoke with J. B., who was ten years old.  (T. pp. 8-9, 43, 55).

J. told Nixon that his father beat all three boys, but not C.B. because she was only two years old.  Nixon did not see any bruises on the other boys, Ti. B. or J.B.  Ti., who was fourteen, and J. advised that they were present when Th. was beaten, however.  (T. p. 9).  
The brother, Eddie, told Nixon that the children were visiting him for the holidays and that he wanted to end the “abuse” in the children’s household.  The younger boys told Nixon that they wanted to live with Eddie.  Eddie, similarly, was very adamant that he wanted his younger brothers to live with him.  (T. pp. 15, 22, 26-27).  Th. admitted that they have fun and play video games while staying at their brother’s home.  Eddie also let them listen to rap music and gave them less severe punishments.  (T. pp. 44, 73).  
Eddie denied using any form of spanking or corporal punishment while the boys lived with him.  He admitted, however, that he had spanked his younger brothers when alone with the boys while he was a teenager and living with their father.  (T. pp. 62, 79).
The children were then placed with the eldest brother Eddie because D.S.S. concluded that the grandmother, who acquired physical custody of C.B., could not handle all four of the children.  Nixon later spoke to Mr. and Mrs. B. about the bruises on Th.  (T. pp. 12, 27).

Ernest B. admitted spanking his children but denied leaving the bruises on Th.  Mrs. B. confirmed that he spanked the children but not very hard.  As a result of the bruises Nixon saw, she removed the B. children from their home.  At the close of petitioner’s evidence, respondent-father moved to dismiss the petition.  (T. pp. 12, 14, 81).  

The court denied the motion to dismiss and refused to rule on the motion for a continuance previously ruled upon.  The court also denied the respondent-mother’s motion to dismiss.  (T. pp. 82, 85, 88).  Then, respondent-father Ernest B. testified in his own behalf.

He admitted to spanking his children with a belt or a paint stick, but only as a last resort when other punishments failed.  He denied leaving bruises on them as a result of spanking, however.  Mr. B. believed that Th.’s bruises occurred when he fell on a board while working around the house.  (T. pp. 90, 105).  
Mr. B. thought that the boys wanted to live with their oldest brother, Eddie, because he allowed them to play violent video games forbidden by their father and permitted them to stay up late at night.  Their brother also allowed Ti. to try a wine cooler while the boys stayed with them.  Respondent-father believed that the boys’ grades improved after going to live with their brother because they were afraid of going into foster care if their grades suffered.  Respondent-father noticed a change in the boys’ behavior when they returned from a visit with their brother, Eddie.  (T. pp. 94-96, 108).

They were totally disrespectful toward their father.  The boys used profanity and purposefully disobeyed him.  When their father grounded them as a result of their misbehavior, they would inform him that they did not have to obey him because they were going to live with their brother.  The boys told their father that Eddie had said the boys could live with him after he received his settlement for a tree falling on him.  
The boys’ father, Ernest, admitted spanking Th. for acting up on the church bus.  The church bus driver had called respondent-father to report that he had to take home Th. for misbehaving on the bus.  Apparently, Th. had been kicking people and trying to start fights on the bus.  The next day, Ernest B. spanked all three boys for missing the school bus because they had missed the bus three times in the previous week.  (T. pp. 96-98, 114).  Ernest B. told the court that he and his wife had been working to resolve their problems prior to the hearing in the instant matter.  (T. pp. 98, 119).

They attended and completed parenting classes.  After completing this class, Ernest B. vowed never to use corporal punishment again with his children.  Mr. and Mrs. B. also saw a psychologist to help deal with their special needs children.  They had seen the psychologist, Gloria Brown, fifteen times prior to the trial of this matter.  Although he did not believe that he had an anger management problem, Mr. B. confirmed that he would take an anger management course if ordered to do so by the court.  (T. pp. 119-20, 122, 124-25).  Ernest B. also told the court about his reason for coming to the hearing in a wheelchair.  


Mr. B. suffered from transverse myelitis.  This disease caused a lesion on the spinal cord.  As a result, Mr. B. suffered from numbness and tingling sensations.  (T. pp. 125-26).  At the conclusion of the adjudication hearing, the court announced her ruling.


The court found clear and convincing evidence of abuse, neglect and dependency.  The court ordered that J.B., Ti. B., C.B., and Th. B. remain in the legal custody of D.S.S.  (T. pp. 147, 155).  J.B., Ti. B., and Th. B. were permitted to remain in Eddie’s physical custody.  The court authorized continued placement of C.B. in the home of her grandmother with her mother living there as well.  With a goal of reunification, the court permitted the parents supervised visitation at the D.S.S.  (R. pp. 62-63).  
INTRODUCTION


In its decision, the Court of Appeals properly found that the appellee-father’s use of corporal punishment in disciplining his son Th. in this matter did not constitute abuse.  Furthermore, the Court found that because the adjudication of neglect of the other three children was based upon the finding of abuse, none of the four children were neglected juveniles. 

Now, apparently conceding that the trial court did improperly find abuse of Th., the Guardian ad Litem is asking this Court to find that this same corporal punishment that did not constitute abuse constitutes neglect per se.  There are essentially no other allegations in the record used to establish neglect of these children.  Thus, unless this Court is prepared to find that use of corporal punishment constitutes neglect as a matter of law, the ruling of the Court of Appeals should be affirmed.
ARGUMENT
1. THE COURT OF APPEALS PROPERLY FOUND THAT THE PETITIONER FAILED TO PROVE EITHER NEGLECT OR ABUSE OF THESE CHILDREN BY THEIR FATHER.  CORPORAL PUNISHMENT DOES NOT CONSTITUTE NEGLECT PER SE.  GIVEN THE ABSENCE OF OTHER EVIDENCE ESTABLISHING NEGLECT BY ERNEST B., THE TRIAL COURT DID NOT HAVE THE REQUISITE CLEAR AND CONVINCING EVIDENCE TO SUPPORT HER ADJUDICATION OF NEGLECT.
(Assignment of Error No. 3: T. p. 147, lines 6-17; R. p. 62, conclusions of law 2 and 3; R. p. 69)
STANDARD OF REVIEW
N.C.G.S. §7B-805 provides that the allegations in a petition alleging abuse, neglect, or dependency must be proven by clear and convincing evidence.  The reviewing court must determine whether the conclusions of law are supported by the findings of fact.  In the Matter of M.J.G., 168 N.C. App. 638, 608 S.E.2d 813, 816 (2005).  

LAW AND ANALYSIS

This case is simple.  This Court must determine if the Court of Appeals properly concluded that the use of corporal punishment by respondent-father constituted neglect per se.  That was the only allegation set forth in the petition and essentially the only issue at trial in this matter.  The trial court heard conflicting evidence about the cause of the bruises on Th.  Ernest denied causing the bruises but admitted to using corporal punishment on his boys.  
Although appellant would have this Court believe that Ernest subjected his children to a reign of terror in the home, the evidence does not support this allegation.  Contradictory testimony notwithstanding, appellant’s basic position is that the use of corporal punishment in this case constituted neglect per se.  With the exception of brief letters submitted by the children’s teachers documenting their improved grades and behavior while in Eddie’s custody, petitioner presented no other evidence that Ernest was unfit or neglectful.  This was not a home in which substance or alcohol abuse was an issue, or the children’s needs were not properly met.  By all accounts, Ernest was and is an attentive and caring, albeit firm, parent.  Thus, in order to reverse the Court of Appeals ruling in this matter, this Court has to conclude that the use of corporal punishment constituted neglect per se.  Because such a result would be unprecedented, this Court should affirm the ruling of the Court of Appeals.  
Both Th. B. and Ernest B. confirmed that Th. injured himself while working in the home.  No one stated that the bruises were caused by the punishment with a belt.  In fact, the boys all claimed that their father punished them with a belt for missing the bus.  Only Th., however, had bruising.  This tends to prove that he suffered bruises as a result of the accident in the home instead of as a result of the actions of Ernest B.  All of this evidence, moreover, does not constitute the serious and substantial allegations necessary to demonstrate neglect.

According to N.C.G.S. §7B-101(15) a neglected juvenile:

does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

A parent’s conduct in a neglect determination must be evaluated on a case-by-case basis considering the totality of all of the evidence.  Speagle v. Seitz, 354 N.C. 525, 557 S.E.2d 83 (2001), reh’g denied, 355 N.C. 224, 560 S.E.2d 138, cert. denied, 536 U.S. 923, 122 S.Ct. 2589 (2002).  Neglect may be shown by a parent’s lack of parental concern for his child or by failure to provide financial support and maintenance.  In re Williamson, 91 N.C. App. 668, 675, 373 S.E.2d 317, 320 (1988).  For example, this Court has found neglect where a juvenile’s parent does not teach him proper hygiene skills, the juvenile lives in a home without electricity and broken windows or has no permanent residence, the parent fails to provide her emergency contact information to the juvenile’s school, or does not provide care for her child while in familial placement outside her home.  In the Matter of Safriet, 112 N.C. App. 747, 753, 436 S.E.2d 898, 902 (1993).  Neglect is ordinarily demonstrated by serious and substantial allegations.  In the Matter of Stumbo, 357 N.C. 279, 287, 582 S.E.2d 255, 260 (2003)(emphasis added)(holding that anonymous call reporting naked two-year-old child standing in driveway does not, standing alone, constitute a report of neglect).  
Our Courts’ recent decisions have emphasized that neglect is proven by clear and convincing evidence of serious and substantial allegations against the parents.  See e.g. In the Matter of A.B.,
N.C. App.
 , 635 S.E.2d 11, 13-17 (2006)(upholding finding of neglect where newborn’s older [infant] sibling was adjudicated abused and neglected due to multiple bruises and serious injuries including life-threatening trauma to the liver); In the Matter of A.K., 
N.C. App.

, 637 S.E.2d 227 (2006)(reversing adjudication of neglect based solely upon prior orders alleging neglect of the older sibling where the basis of neglect was purported abuse by the parents and no evidence was presented as to the parents’ progress or current explanation about the cause of the child’s injuries); In re L.T.R. and J.M.R., 
N.C. App.

, 
S.E.2d
, 2007 WL 91444 (2007)(upholding finding of neglect and abuse based upon six-inch bruise on four-year-old child from parent hitting him with a brush and a thumbprint-shaped bruise on face of five-year-old J.M.R. caused by the mother “thumping” her in the face); and In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999)(affirming trial court’s adjudication of neglect of newborn child residing at the hospital, because infant’s three month old sibling was killed by head trauma inflicted by the father).  Moreover, various constitutional safeguards limit state intervention in child rearing on less than clear and convincing evidence.
The “Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Troxel v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 2060, 147 L.Ed.2d 49 (2000).  The State has the authority to regulate parents’ constitutional right to rear their children only when “it appears that parental decisions will jeopardize the health or safety of the child.”  Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923) and Wisconsin v. Yoder, 406 U.S. 205, 233-34, 92 S.Ct. 1526, 1542, 32 L.Ed.2d 15, 35 (1972).  “[A]bsent a finding that parents (i) are unfit or (ii) have neglected the welfare of their children, the constitutionally protected right of parents to custody, care, and control of their children must prevail.”  Petersen v. Rogers, 337 N.C. 397, 403-4, 445 S.E.2d 901, 904 (1994).  
It is presumed that parents act in the best interest of their children.  Troxel at 69, 120 S.Ct. at 2061-62.  The best interest test is applied only after conduct inconsistent with the parents’ protected status is proven.  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997).  In this case, the constitutionally protected right of Ernest B. to father his children must prevail because of insufficient evidence of neglect.

Most recently, in L.T.R., the Court of Appeals closely examined a finding of neglect based upon bruises found on the children.  Id.  The Court was persuaded that the children were neglected because: the mother admitted to “thumping” her five-year-old daughter in the face hard enough to leave a finger-shaped bruise as part of a “game”; the bruising on the four-year-old boy’s leg was caused by his stepfather hitting him with a brush; the mother and stepfather attempted to get L.T.R. to lie about the cause of the bruise on his leg and promised him a gift in exchange for lying; L.T.R. did in fact tell the social worker that the bruise came from falling in the bathtub, as instructed by the respondents; and the mother admitted leaving L.T.R. in the bathtub alone for twenty to thirty minutes every night.  Id. at 5-6.
In L.T.R., the Court of Appeals distinguished the Scott case, because the children in L.T.R. were very young.  Id. at 3.  In Scott, however, the child was of school-age, old enough to have been suspended from school for fighting, old enough to have challenged parental authority by physical and verbal intimidation, and mature enough to have manipulated the estranged relationship between the parents.  Id. at 3, citing Scott v. Scott, 157 N.C. App. 382, 387-88, 579 S.E.2d 431, 435 (2003)(affirming the trial court’s finding that spanking child with a belt, causing temporary marks and bruising, constituted appropriate discipline and did not rise to the level of abuse).  The comparison to Scott is instructive despite the fact that that case specifically examined abuse and not neglect.

In this case, the boys were ages ten, thirteen, and fourteen.  They misbehaved on the school and church buses, just as the child in Scott.  Furthermore, the teenagers in this case in particular, were old enough to have challenged their father’s authority and mature enough to manipulate the estranged relationship between Eddie and their father.  Apparently, Eddie allowed the boys greater freedom than their father at home, which is exactly what children that age seek.  Their desire to stay with Eddie, moreover, should not have been a factor in the adjudication of neglect in this case. 
“The child’s wishes are never controlling, ‘since the court must yield in all cases to what it considers to be the child’s best interests, regardless of the child’s personal preference.’”  Reynolds v. Reynolds, 109 N.C. App. 110, 112-13, 426 S.E.2d 102, 104 (1993), quoting, Clark v. Clark, 294 N.C. 554, 577, 243 S.E.2d 129, 142 (1978).  Teenagers involved in custody or Chapter 7B actions are apt to play the situation to their benefit in order to be allowed to live in the home providing the greatest freedom.  Thus, despite their age, their desire to live with Eddie does not constitute clear and convincing evidence that their father neglected them.
Ernest B. admitted that he used corporal punishment as a last resort with his children.  Prior to trial, however, he attended and completed a parenting class and sought psychological treatment.  Ernest B. learned that corporal punishment was not appropriate and that he needed to use other forms of punishment with his children.  The B. children did not live in an environment injurious to their welfare.  

But for the bruising on Th., it is doubtful that D.S.S. would have substantiated neglect.  It is clear, moreover, that the trial court’s conclusion of neglect was based entirely upon the use of corporal punishment in this case.  D.S.S. substantiated neglect as a result of the bruises on Th.  But those bruises could have just as easily been caused by his injury incurred while working on the bathroom with his father.  An accidental injury incurred in that manner would not constitute neglect.  The record is devoid of clear evidence as to the cause of the bruising or the severity of discipline imposed by Ernest B. on his children.  
Furthermore, appellant’s brief in this matter is misleading.  In their brief, they attempt to portray this case as involving various issues of neglect including improper clothing, hygiene, and tardiness of the boys at school.  The trial transcript and the petition in this matter, however, demonstrate that the neglect allegation stemmed from the use of corporal punishment.  These school considerations were not developed beyond the court accepting letters from teachers into the court file.  If petitioner intended to allege problems with the boys at school as grounds for neglect, they needed to call teachers as witnesses at the adjudication hearing.  The presentation of these letters from teachers, noting behavior improvements while in Eddie’s custody, was more appropriately considered a factor at disposition, when the court considered custodial placement of the boys.  
Appellant’s use of these allegations to bolster an unproven claim of neglect at trial is misleading and improper.  The crux of this case is, and has always been, the use of corporal punishment by Ernest B.  His parenting skills are not otherwise in issue in this case.  In order to uphold the trial court’s finding of neglect of these children, this Court would have to, in essence, declare that the use of corporal punishment is per se neglect.  Such a holding would be unprecedented.  
For all of the foregoing reasons, the petitioner failed to present clear and convincing evidence that Ernest B. neglected his children by using inappropriate discipline or by creating an environment injurious to their welfare.
The constitutionally protected right of Ernest to parent all four children should prevail.  This Court should affirm the ruling of the Court of Appeals that reversed the trial court’s adjudication of neglect of these children.

CONCLUSION


For all of the foregoing reasons, the respondent-father respectfully requests that this Court affirm the decision of the North Carolina Court of Appeals reversing and remanding this matter based upon the trial court’s improper conclusion that Th.B. was abused and neglected, and that the other children were neglected.
Respectfully submitted, this the 6th day of February, 2007.
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