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QUESTION PRESENTED FOR REVIEW
I. DID THE TRIAL COURT ERR IN TERMINATING THE RESPONDENT’S PARENTAL RIGHTS WHEN IT FAILED TO FOLLOW THE REQUIREMENTS OF N.C.G.S. § 7B-1110 IN CONCLUDING THAT TERMINATION WAS IN THE BEST INTEREST OF THE MINOR CHILDREN, AND THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT OR THE EVIDENCE?
STATEMENT OF THE CASE

The parental rights of the respondent, Donald B., were terminated with  respect to the minor children on 23 February 2009 in the District Court of Macon County, the Honorable Richlyn B. Holt, presiding. The respondent filed written notice of appeal on 4 March 2009. The transcript was ordered on 4 March and received by counsel for the appellant on 13 April 2009. The record on appeal was filed in the Court of Appeals on 21 May and docketed on 22 May 2009.
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 
Respondent appeals as a matter of right, pursuant to  TA \l "N.C.G.S. § 7B-1001" \s "N.C.G.S. § 7B-1001" \c 2 N.C.G.S. § 7B-1001 TA \s "N.C.G.S. § 7B-1001" , which provides for appeal of any order that terminates parental rights. 
STATEMENT OF THE FACTS
In April 2006, respondent/appellant Donald B. separated from his wife, Donna (R p. 33). Donald moved out of the home they shared with their two daughters, C.B. and S.B., after he discovered that Donna was having a relationship with another man (R pp. 33, 126). Donna’s boyfriend, Cliff Botts, had a criminal record that included charges of battery (family violence), giving false information and felony indecent liberties with a child (R p. 27). One month after Donald’s departure, Cliff moved into the family’s home (R p. 33). 

Donald had a difficult time seeing his daughters after the separation, because Donna did not allow him to have visits (R p. 126, T p. 20). Once, Donna’s parents facilitated a visit between Donald and the girls at their own home. As a result of that visit, Donna cut off her parents’ visitation with the girls (T p. 43). 
In January 2007, a social worker visited the elementary school where C.B. (then age 10) and S.B. (age 8) attended school (R p. 27). The girls told the social worker that, as punishment, their mother and her boyfriend made the girls stand on their tiptoes for long periods of time, lay on the floor with their legs in the air, and dig their own graves – holes that were as long and tall as they were (R pp. 34, 125). The girls said they had been warned not to talk to the Department of Social Services (DSS) by their mother and that they were afraid to talk to the social worker because of the reaction they would get at home, which might include being slapped (T p. 34).  
Over the next four months, the girls came to school dirty and had excessive absences and tardies (R p. 42). S.B. was not consistently given her prescribed medication for ADHD at home, and school officials got permission to administer it to her at school (R pp. 43-44). Donna did not follow through with referrals to take the girls to counseling, and Cliff refused to sign a safety agreement with DSS related to issues of inappropriate discipline (R pp. 42-43). The girls described being spanked with a drop cord, and reported that once, Cliff threw the jacket belonging to one of the girls onto the roof of their house, and she was not allowed to wear any jacket to school (R p. 42). The girls said that they disliked Cliff Botts; he was mean to them, and they were afraid of him (R p. 42). C.B. did well academically, but she was observed to be often upset and nervous (R p. 43). S.B. had significant problems at school, both academically and socially – she was cheating, stealing and being aggressive toward other students (R p. 44). Furthermore, S.B. was observed to have pulled out her own eyelashes, eyebrows, and much of the hair on the front of her head, to the point that she eventually became bald from the middle of her head forward. S.B.’s behavior was diagnosed as trichotillomania, an impulse control disorder with a strong stress-related component (R pp. 24, 28-29, 42, 114). 
In June 2007, DSS filed a juvenile petition alleging that the girls were neglected and dependent, and DSS took non-secure custody of the children (R pp. 23-29). The girls were placed in a licensed group home (R p. 33).
The girls were adjudicated to be neglected in August 2007 and placed with their maternal grandparents, and the court sanctioned a permanent plan of reunification with the girls’ parents (R pp. 46-47). Donald, who had initially been unaware of his daughters’ situation because Donna had been denying him visitation (T p. 20), had signed a family services case plan with DSS in June (R p. 43, 89, 110). He was ordered to work toward completing the requirements of the case plan, and he was allowed to visit the girls under their grandparents’ supervision (R p. 47). The court ordered that Donna’s visitation would be at the discretion of the girls’ therapists, and her visits were to be supervised at a visitation center (R p. 46). The court prohibited contact of any kind between Cliff Botts and the girls (R p. 47). 
In January 2008, the girls’ grandparents requested that the girls be moved from their home. In addition to citing their own ongoing health problems, the grandparents felt that they were unable to handle the girls. The girls were being disobedient, as well as exhibiting significant problem behaviors such as saving and hiding their feces. The girls were removed from their grandparents’ home and placed in separate level II therapeutic foster homes, at which point the girls began acting out sexually and displaying provocative behavior at school (R pp. 59, 127). 
At a review hearing in May 2008, the court changed the permanent plan. Despite making progress with her case plan (R pp. 63-64, 66), Donna had not admitted the inappropriate discipline by Cliff Botts or herself to the satisfaction of the court (R p. 65), nor demonstrated accountability for the family’s situation (R p. 66). Furthermore, despite Donna’s assertions that she was no longer in a relationship with Cliff (R pp. 64, 66), the court found that she had, in fact, maintained a relationship with him (R p. 66), and that relationship was a major stressor in the girls’ lives (R p. 64). The court found that both girls expressed a desire to live with either their father or their grandparents (R p. 64), and the girls were extremely interested in increasing their contact with their father and their grandparents (R p. 67). The court relieved DSS of reunification efforts with Donna (R p. 69) and changed the plan to reunification with Donald or other court-approved relative (R p. 70). 
The girls remained in their separate therapeutic foster homes and received mental health counseling (R pp. 59-60, 73-74). In September 2008, an incident involving C.B. and her eyeglasses escalated to the point that C.B. was hospitalized in a psychiatric facility for a week (T pp. 31-32). She was diagnosed as having Major Depressive Disorder and Oppositional Defiant Disorder and prescribed medication. C.B. was also referred to an endocrinologist, regarding possible thyroid problems (R p. 113). In October 2008, S.B. was moved to a new therapeutic foster home, due to concerns of safety and supervision in the previous placement (R p. 112). S.B.’s trichotillomania condition had improved since diagnosis in 2007, and much of her hair had regrown. However, in the winter of 2008, the condition resurfaced, and her therapists focused on that issue as S.B. again began pulling out her hair (R p. 101). S.B. also continued to take medication for ADHD (R p. 114).
At the review hearing in November 2008, the court found that Donald had not completed all the requirements of his case plan, didn’t have an appropriate residence, and had only visited with the girls once since May (R p. 75). The court changed the permanent plan to termination of parental rights and adoption (R p. 78).  
Donald’s half-sister in Michigan volunteered for consideration as a possible relative placement for the girls. A home study was prepared by a Michigan agency, but the study did not recommend placement with that family (R pp. 116-122, 98). DSS filed a motion seeking termination of parental rights in December 2008 (R pp. 7-11), and the termination for parental rights (TPR) hearing was conducted in February 2009 (R p. 86).
At the TPR hearing, Donald and a social worker offered testimony concerning Donald’s circumstances and the progress he had made in complying with the case plan. Donald had completed part of the plan by obtaining a mental health assessment and a substance abuse assessment, and by completing five parenting classes in a series of six (T pp. 20, 34; R p. 99). Donald told the court that transportation issues had made it difficult to follow through with the recommendation to attend AA meetings (T pp. 41, 52), though he hadn’t had a drink since sharing some champagne on New Year’s Eve (T p. 52). 

In 2006, before the initiation of the juvenile case, Donald had two convictions for DWI and was put on supervised probation (T p. 30); as a result, he did not have a driver’s license (T p. 35). Although he was eligible for a restricted license, he was unable to afford the costs (T p. 35).
Donald, with an eleventh grade education, had fairly steady work at factories and in construction (T pp. 36, 38-39, 53). He had been ordered to make monthly child support payments of $528, part of which went to an arrearage (T p. 23). Although Donald had been incarcerated several times for child support issues (R p. 101), the social worker testified that he had recently been consistent in making the full payments (T p. 24; R p. 100). 
In addition to child support payments, Donald was under an obligation to pay fines and costs associated with the DWI convictions. When he fell behind in those payments, Donald violated his probation, and he was incarcerated for several weeks just before the TPR hearing (T pp. 36-38). As a result of going to jail, he lost his job at the Zickgraf manufacturing plant (T p. 37). At the time of the hearing, Donald had found work as a construction subcontractor (T p. 35). He relied on his employers for transportation to the job (T p. 46), and the work was weather-dependent (T pp. 41, 46). He hoped to get back on at Zickgraf, where he was eligible for rehire (T p. 43). Donald identified his major goals as obtaining steady employment and obtaining his driver’s license (T pp. 44-45).

At the time of the TPR hearing, Donald was renting a bedroom in his friend’s mobile home, about seven miles outside of town (T pp. 41, 50; R p. 100). As part of the case plan, Donald was supposed to find appropriate housing, but he conceded that, due to his poverty, he was unable to afford a place where his children could stay with him (T p. 42; R p. 101). He had never presented a proposed budget to DSS, also required by the case plan (R p. 100).

Donald had infrequent contact with the girls and with the social worker in the months before the TPR hearing. He had attended a birthday party in August 2008 (R p. 75) and visited the girls at Christmas (T pp. 39, R p. 100), but told the court that transportation issues had hindered his ability to visit his children (R p. 40). Donald had made little effort to contact DSS and admitted that he was not familiar with the girls’ medical and psychological needs (T pp. 53-54; R p. 101). Donald explained that there was no telephone in the previous place where he’d lived, but he conceded that he’d had the opportunity to contact the social worker and hadn’t done so (T pp. 44). 
At the time of the TPR hearing, the two girls – then ages 12 and 10 – still required a higher level of care. They continued to live in separate therapeutic foster homes and receive weekly counseling (T p. 78; R pp. 99, 102, 113-114). The girls each saw a psychiatric nurse practitioner monthly for medication management. C.B. was taking Seroquel for her diagnosed Major Depressive Disorder and Oppositional Defiant Disorder (R pp. 101, 113). S.B., who was still diagnosed with ADHD, and whose trichotillomania symptoms had recurred, was taking Focalin, Resperdal, Vyvanse and Clonidine  (R pp. 101, 114). According to a social worker, it appeared that C.B. was still missing quite a bit of hair from her eyelashes and eyebrows (T p. 28).

When asked about the likelihood of adoption at the TPR hearing, one social worker testified that the adoption of the children was “likely. They need to continue with their treatment; but, hopefully after that gets settled and everything calms down, they’ll be adoptable” (T p. 78). When asked her opinion about whether or not the girls would be adopted before they were 18, the social worker replied, “I think as far as [C.B.], she is right now more adoptable than [S.B.]. She’s made more progress, seems to be doing much better” (T p. 79). When asked  if there were any relatives, placement providers or other persons who had expressed an interest in adopting either or both of the girls, the social worker replied, “Yes” (T p. 79). 
The Guardian ad Litem’s report, incorporated into the TPR order, states that “Both girls are adoptable” (R p. 129). The report further notes that the girls “are progressing, but they are progressing at a very slow rate…both girls seem insecure and have occasional setbacks, especially S…” (R p. 129). 

In the dispositional order terminating Donald’s parental rights, the court found that C.B. had expressed a desire to be adopted (Finding of Fact 57, R p. 101), and that S.B.’s first choice was to live with her father, “if he does what he is supposed to” (Finding of Fact 58, R p. 102). Regarding the possibility of adoption, the trial court found as follows: “That based on the evidence and testimony presented, [C.B.] and [S.B.] [are] working towards being adoptable children” (Finding of Fact 63, R p. 103). 

ARGUMENT

I. THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT’S PARENTAL RIGHTS WHEN IT FAILED TO FOLLOW THE REQUIREMENTS OF N.C.G.S. § 7B-1110 IN CONCLUDING THAT TERMINATION WAS IN THE BEST INTEREST OF THE MINOR CHILDREN, AND THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT OR THE EVIDENCE. 

Assignments of Error 1 and 4, Dispositional Order
R pp. 96-105
Introduction

Two sisters with significant special needs were removed from their mother’s care and eventually placed in therapeutic foster homes. Their father expressed an interest in being reunified with his children. At the dispositional phase of the TPR proceeding, the court determined that the children were “working towards being adoptable.” At issue is whether the possibility of adoption at some point in the future satisfies N.C.G.S. § 7B-1110(a)(2) and establishes that termination of their father’s parental rights was in the best interest of the children.  

Standard of Review

In 2005, the General Assembly rewrote N.C.G.S. § 7B-1110 to provide greater structure to the trial court’s best interest analysis in a termination of parental rights proceeding. 2005 Session S.L. 2005-398. Appellant asserts that the proper standard of review, in light of the revision to § 7B-1110, is whether the best interest determination is supported by the trial court’s findings made after consideration of the factors specified in § 7B-1110. 

Appellant acknowledges authority that states that the standard of review under the revised § 7B-1110 is an abuse of discretion standard. See In re R.B.B., ___N.C. App. ___, 654 S.E.2d 514 (2007) TA \l "In re R.B.B., ___N.C. App. ___, 654 S.E.2d 514 (2007)" \s "In re R.B.B., ___N.C. App. ___, 654 S.E.2d 514 (2007)" \c 1 ; see also In re J.A.P., ___N.C. App. ___, 659 S.E.2d 14 (2008) TA \l "In re J.A.P., ___N.C. App. ___, 659 S.E.2d 14 (2008)" \s "In re J.A.P., ___N.C. App. ___, 659 S.E.2d 14 (2008)" \c 1 .  However, appellant notes that both R.B.B. and J.A.P. rely on cases decided prior to the revision of § 7B-1110, and there is no discussion as to whether the pure abuse of discretion standard of review is appropriate, in light of the significant revision to the statute.  
Discussion

A termination of parental rights proceeding is a two-step process. First, the court determines if any of the enumerated grounds to terminate exist. Second, the court determines if termination is in the best interest of the minor children. The court may not terminate parental rights unless it is in the best interest of the children, even if grounds exist.   TA \l "N.C.G.S. § 7B-1110" \s "N.C.G.S. § 7B-1110" \c 2 N.C.G.S. § 7B-1110 specifies a number of relevant factors the court must consider in determining the best interest of a juvenile, once the court has found  grounds exist to terminate parental rights: 

a) After an adjudication that one or more grounds for terminating a parent's rights exist, the court shall determine whether terminating the parent's rights is in the juvenile's best interest. In making this determination, the court shall consider the following: 

      

(1) The age of the juvenile. 

      

(2) The likelihood of adoption of the juvenile. 

     

(3) Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile. 

     

(4) The bond between the juvenile and the parent. 

     

(5) The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement. 

 

(6) Any relevant consideration. 
N.C.G.S. § 7B-1110 TA \s "N.C.G.S. § 7B-1110"  (Emphasis supplied).

Here, the trial court did not follow the analysis required under this statute. While the court did consider all of the factors set forth, the court did not answer the ultimate question: will termination of the respondent’s parental rights bring these children closer to permanence? At the heart of this issue is whether or not these children are, in fact, adoptable.  
The evidence here suggests that the girls’ adoptability is highly questionable. These are older children, ages 10 and 12 at the time of the TPR hearing. More importantly, these children have a history of significant special needs. The girls’ grandparents wanted to provide a home for the girls but were unable to keep them, due to the girls’ difficult behaviors. In January 2008, the girls’ mental health providers determined that they needed to be living in Level II therapeutic foster homes in January 2008. At the time of the TPR hearing, over a year later, the girls were still living in foster homes providing that specialized level of care, because their therapists had determined that it was still needed. 
Two months before the TPR hearing, the younger girl, S.B., suffered a recurrence of the compulsive disorder that once caused her to pull out her own hair to the point of partial baldness. At the time of the hearing, she was noticeably missing hair from her eyelashes and eyebrows. S.B. was taking four prescription medications in an attempt to alleviate the symptoms of that disorder and her attention deficit hyperactivity disorder.  

The older girl, C.B., was adjudged by the guardian ad litem to be more likely to be adopted than her younger sister. But C.B. had been an inpatient at a psychiatric facility just four months before the TPR hearing. Like her sister, C.B. was on prescription medication; hers to treat major depressive disorder and oppositional defiant disorder. 
An experienced social worker noted that the girls’ adoption was “likely”; that “hopefully” they would be adoptable after their treatment “gets settled and everything calms down” (T p. 78). This sounds like a statement of hope, but not a statement of confidence. Similarly, the guardian ad litem’s assertion that the girls are adoptable is tempered by the acknowledgment that the girls’ progress has been slow and hampered by setbacks (R p. 129). After hearing the evidence, the trial court, itself, is unconvinced that the girls are adoptable. Rather, in the TPR dispositional order, the court finds that the girls are “working towards being adoptable children” (R p. 103). In other words, these girls may someday be adoptable, but they are not likely to be adopted now or in the immediate future, given the significant behavioral and mental health challenges they present.
The second factor that the court failed to consider in assessing the children’s potential for adoption is the presence or absence of possible adoptive parents. When queried about whether there were any relatives, placement providers or other persons who had expressed an interest in adopting either or both of the girls, the social worker replied with a one-word affirmative answer. However, she gave no details to the court about how serious the interest might be, whether any potential adoptive parent had met the girls, or if just one or both of the girls had been considered for adoption (T p. 79). The social worker’s terse assertion is unacknowledged in the TPR dispositional order, where the court makes no mention of any possible adoptive parents. Without any identified adoptive parents for these troubled girls, adoption may be a worthwhile aspiration, but it is sadly likely to remain an unrealized hope.  
Finally, the trial court failed to consider the legal fate of these two children when the court terminated the respondent’s rights. When adoption is unlikely, as it is here, termination of the parents’ rights can create a status of legal limbo for a child. 
In In re J.A.O, ___N.C. App.___, 601 S.E.2d 201 (2004) TA \l "In re: J.A.O,  601 S.E.2d 201 ___ N.C. App. ___ (2004)" \s "In re: J.A.O,  601 S.E.2d 201 ___ N.C. App. ___ (2004)" \c 1 , this Court reviewed a termination of parental rights case involving a child with only a slim chance of adoption. At the termination hearing, the guardian ad litem expressed concern that termination was not in the best interest of the minor child, as it would render the child a legal orphan. The district court nonetheless terminated the respondent mother’s parental rights. 
This Court held that decision to be an abuse of discretion and reiterated that “in certain situations, even where the grounds for termination could be legally established, the best interests of the child indicate that the family unit should not be dissolved." Id. at 230
 (citing In re Montgomery, 311 N.C. 101, 107, 316 S.E.2d 246, 251 (1984)). This Court TA \l "J.A.O." \c 1  overruled the termination when there was only “remote chance of adoption”, stating as follows:
We recognize that, as the trial court noted, a small "possibility" of Jeff's adoption nevertheless remains. However, we are unconvinced that the remote chance of adoption in this case justifies the momentous step of terminating respondent's parental rights. Thus, after "balancing the minimal possibilities of adoptive placement against the stabilizing influence, and the sense of identity, that some continuing legal relationship with natural relatives may ultimately bring, we must conclude that termination would only cast [Jeff] further adrift." In re A.B.E., 564 A.2d 751, 757 (D.C. Cir. 1989). Therefore, we hold that the trial court abused its discretion by terminating respondent's parental rights to Jeff. 

In re J.A.O.  at 230 TA \s "In re: J.A.O,  601 S.E.2d 201 ___ N.C. App. ___ (2004)"  (emphasis added).
In the present case, there is only a remote chance of adoption any time soon, given the girls’ significant behavioral and mental health issues. By terminating the respondent’s rights, the trial court destroys any stabilizing influence and sense of identity that might come from allowing the girls to continue their relationship with their father, with whom they have lived most of their lives. Although their father may not be in an ideal situation to take the girls at this time, he has expressed an interest and may, in fact, be their best hope for permanence and stability. The decision to terminate has rendered these girls “legal orphans” on the mere hope of future adoption. They have been cast further adrift by a court that could have preserved their ties to their father. 
     CONCLUSION
The findings and conclusions of the TPR dispositional order fail to follow the detailed and reasoned approach in analyzing the best interest of the minor children, as required by N.C.G.S. § 7B-1110. Specifically, the trial court failed to answer the essential question posed by § 7B-1110(a)(2) : is it likely these children will be adopted? The court merely speculated that the children might be adoptable some time in the future. Furthermore, the evidence does not establish that adoption is anything more than a remote possibility for these children, given their significant needs. Thus, the best interest determination is not supported by the trial court’s findings or the evidence. 
For the reasons set forth in the argument above, the judgment terminating the respondent’s parental rights should be vacated. 
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