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Questions Presented

I.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE PARENTS WHEN SEEKING TO TERMINATE PARENTAL RIGHTS ON THE BASIS OF DEPENDENCY?

II.
WHETHER THE TRIAL COURT LACKED JURISDICTION TO HEAR THE MOTION IN THE CAUSE TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE IT FAILED TO COMPLY WITH THE STATUTORY TIME LINES IN THE JUVENILE CODE?

III.
WHETHER THE TRIAL COURT LACKED JURISDICTION TO HEAR THE MOTION IN THE CAUSE TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE HE WAS NOT SERVED WITH THE NOTICE REQUIRED BY N.C. GEN. STAT. § 7B-1106.1(B)?

IV.
THE TRIAL COURT ERRED IN FAILING TO MAKE FINDINGS OF FACT BUT SIMPLY RECITING THE TESTIMONY OF OTHERS.

V.
WHETHER THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE SEVERAL FINDINGS WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE AND THE FINDINGS DID NOT SUPPORT THE CONCLUSION THAT GROUNDS EXISTED TO TERMINATE HIS PARENTAL RIGHTS?

VI.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN RULING THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILDREN TO TERMINATE HIS PARENTAL RIGHTS?

Statement of the Case


Respondent-appellant father is the natural father of all four children involved in this case.  The Watauga County Department of Social Services filed petitions alleging the minor children to be neglected and dependent juveniles on March 6, 2001.  R pp. 4-6, 9-11, 14-16, 19-26  On May 15, 2001, the parents consented to the trial court’s finding that the children were dependent juveniles upon stipulated facts.  R pp. 31-34  The children remained with the parents with the Department of Social Services assisting the family in obtaining services needed for the children.

At a review hearing held in early August 2001, the trial court placed the children in the custody of the Watauga County Department of Social Services.  R p. 51  At the July 29, 2002 review hearing, the trial court relieved the Department of Social Services of efforts to reunify the family.  R p. 73  This order was signed eleven months later on June 22, 2003 and entered thereafter.  The trial court also held a permanency planning review hearing on August 26, 2002 and ordered that the parents’ parental rights be terminated.  This order was also not signed until June 22, 2003 and filed on June 24, 2003.  R pp. 74-75  

On June 30, 2003, the Watauga County Department of Social Services filed a Motion in the Cause seeking to terminate the parental rights of both parents alleging that the parents had willfully left the minor children in foster care for 12 months without making reasonable progress toward correcting the conditions that led to removal, that the father had not paid child support although he was capable of doing so, and that the parents were not capable of providing the proper care and supervision of their children such that the children were dependent juveniles.  R pp. 83-85  The Watauga County Department of Social Services did not serve the notice required by N.C. Gen. Stat. § 7B-1106.1 on the parents informing them of their need to file a responsive pleading and their right to court appointed counsel if indigent.  In addition, although dependency was alleged as a grounds for terminating parental rights, neither parent was appointed a guardian ad litem as required by N.C. Gen. Stat. § 7B-1101.

The Honorable William A. Leavell heard the Motion in the Cause to Terminate Parental Rights on September 8, 9 and 10, 2003.  The trial court found that grounds existed to terminate parental rights because the parents had willfully left the children in foster care for more than 12 months without making reasonable progress in correcting the conditions that led to removal and because the parents are incapable of providing for the proper care and supervision of their children such that the children are dependent juveniles.  R pp. 100-09  The trial court signed this order on October 20, 2003, and it was filed on October 21, 2003.  R pp. 100, 109  

Respondent-father timely filed his Notice of Appeal on October 30, 2003.  R pp. 112-13  Appellate counsel was appointed on January 7, 2004.  R p. 124  The record on appeal was filed on March 29, 2004 and docketed on April 5, 2004.  R p. 1  The printed record was mailed to appellate counsel on May 3, 2004.

Statement of the Facts

The parents in this case are the parents of four children, each of whom has special needs.  The father himself has a learning disability and has received disability benefits his entire adult life.  The mother worked outside the home.  Both parents assisted in child care responsibilities.  The parents and children are strongly bonded, and the children are strongly bonded to each other.  T p. 160, R pp. 139, 143, 170

The parents had significant support with their family through their church and many agencies in Watauga County.  The children were receiving services from many agencies before the Department of Social Services filed a petition alleging that the children were neglected and dependent in March 2001.  The parents continued to work to take the children to their appointments and also to comply with the many requirements placed on them by the Department of Social Services.  The children were placed in two separate homes because the Department of Social Services, despite an extensive search, could not find a home that could provide for all four children.  The Department acknowledged that the children needed to be divided so that the foster parents could reasonably attend to all of their special needs.  T pp. 25, 32

Despite their best efforts, the parents were not able to meet all of the requirements placed on them.  The Watauga County Department of Social Services and the trial court also were unable to comply with the statutory requirements placed on them.  Although the Department of Social Services was required to file a petition or motion in the cause to terminate the parents’ parental rights within 60 following the July 29, 2002 review hearing, no motion in the cause was filed until June 30, 2003.  Although the orders from the July 29, 2002 and August 26, 2002 hearings were required to signed and entered within 30 days after the completion of each hearing, the orders were not signed and entered until June 2003.  In addition, although the Motion in the Cause alleged that the minor children were dependent juveniles, neither parent was appointed a guardian ad litem.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-appellant father appeals this matter as of right after termination of his parental rights in District Court.  N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE PARENTS WHEN SEEKING TO TERMINATE PARENTAL RIGHTS ON THE BASIS OF DEPENDENCY.

Assignment of error 28

R pp. 100-109

North Carolina General Statute § 7B-1101 requires that the trial court appoint a guardian ad litem to represent a parent where it is alleged that a parent’s rights should be terminated pursuant to N.C. Gen. Stat. § 7B-1111(a)(6) because the children are dependent juveniles.  This Court has held that the trial court’s failure to appoint a guardian ad litem when dependency is alleged as a basis for terminating parental rights requires reversal of the order terminating parental rights and remand for appointment of a guardian ad litem and a new trial.  See In re J.D, ___ N.C. App. ___, ___ S.E.2d ____, (COA03-71-2, May 4, 2004); In re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. rev. denied, 357 N.C. 459, 585 S.E.2d 390 (2003); In re Richard V. Michna, 110 N.C. App. 817, 431 S.E.2d 485 (1993)(decided under former statute N.C. Gen. Stat. § 7A-289.23) 

The Watauga County Department of Social Services alleged in its Motion in the Cause for Termination of Parental Rights “[t]hat the parents are incapable of providing for the proper care and supervision of the juveniles, such that the juveniles are dependent juveniles within the meaning of N.C.G.S. §7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future”.  R p. 85, paragraph 8)c).  The trial court found as a basis for terminating parental rights “[t]hat the respondent parents are incapable of providing for the proper care and supervision of the juveniles” and that “the juveniles are dependent juveniles as defined by NCGS §7B-101, as to the respondent parents, and there is a reasonable probability that this incapability will continue for the foreseeable future”.  R p. 108, Conclusions of Law 3, 4  The trial court received evidence at trial that the father receives and has received since he was 19 years old Social Security disability insurance benefits because of an extreme learning disability (t pp. 109, 110), that he requires a representative payee for his disability benefits (t p. 109) that he has difficulty with dates and times (t p. 97), that his full scale IQ on the WAIS-III ordered by the trial court was 74, placing him in the borderline range of intelligence (r p. 185), that his verbal IQ was 72, near the area of mild mental retardation (id.), and that he scored in the lowest 4% of adults in learning and thinking abilities and the lowest 3% in language-based operations (id.)  The trial court relied on this evidence in concluding that children were dependent juveniles as a basis for terminating the father’s parental rights.

Because the Watauga County Department of Social Services alleged and the trial court concluded as a basis for terminating the father’s parental rights that the minor children were dependent juveniles, without appointing a guardian ad litem for the father, the trial court’s order terminating the father’s parental rights should be reversed and the matter remanded for appointment of a guardian ad litem and a new trial.
II.
THE TRIAL COURT LACKED JURISDICTION TO HEAR THE MOTION IN THE CAUSE TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE IT FAILED TO COMPLY WITH THE STATUTORY TIME LINES IN THE JUVENILE CODE.

Assignments of error 2, 3, 4, 5

R pp. 74, 75, 83-87, 100-09

T pp. 9-13, 64, 73-74, 89, 119-20, 162-63

North Carolina’s Juvenile Code contains various time limits regarding review hearings, permanency planning hearings, adjudicatory and disposition hearings in termination of parental rights cases.
  The Court’s failure to comply with these time lines in this case deprived the Court of jurisdiction to terminate the father’s parental rights and significantly prejudiced him in his efforts to maintain his parental rights.  Therefore, the trial court should be reversed, and the petition to terminate his parental rights should be dismissed.


To understand the importance of the time lines in the juvenile code related to petitions alleging a child to be abused, neglected or dependent and termination of parental rights, a review of those time lines is instructive.  North Carolina General Statute § 7B-906 requires the Court to conduct a review hearing within 90 days from the date of the disposition hearing  when the children are removed from the care of the parent.  The Court must also hold review hearings every six months after that.  The statute further requires beginning January 1, 2002 that orders from review hearings “must be reduced to writing, signed and entered within 30 days of the completion of the hearing.”  N.C. Gen. Stat. § 7B-906(d).  Similarly, North Carolina General Statute § 7B-907 requires that when custody is removed from a parent, the judge shall conduct a review hearing that is designated a permanency planning hearing within twelve months after the initial order removing custody.  Effective January 1, 2002, orders from permanency planning review hearings “shall be reduced to writing, signed, and entered no later than 30 days following completion of the hearing”.  N.C. Gen. Stat. § 7B-907(c).  Moreover, if accomplishment of the child’s permanent plan requires terminating a parent’s parental rights, the statute requires that the “director of the department of social services shall file a petition to terminate parental rights within 60 calendar days from the date of the permanency planning hearing unless the court makes written findings of fact why the petition cannot be filed within 60 days”.  N.C. Gen. Stat. § 7B-907(e).


After the petition or motion in the cause to terminate parental rights is filed, the Court must hold the adjudicatory hearing “no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of [§ 7B-1109] orders that it be held at a later time”.  N.C. Gen. Stat. § 7B-1109(a).  Subsection (d) allows “[c]ontinuances that extend beyond 90 days after the initial petition [to] be granted only in extraordinary circumstances when necessary for the proper administration of justice”.  N.C. Gen. Stat. § 7B-1109(d).  Moreover, the “court shall issue a written order stating the grounds for granting the continuance”.  Id.  The adjudicatory order “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.”  N.C. Gen. Stat. § 7B-1109 (e).  Similarly, any dispositional order terminating a parent’s parental rights “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing”.  N.C. Gen. Stat. § 7B-1110(a).

To determine whether the language in the juvenile code regarding these time limits is merely directive or whether it deprives the Court of jurisdiction, certain rules of statutory construction must be used.  Recently, the North Carolina Supreme Court reiterated several basic principles:

In interpreting a statute, this Court must first discern the legislative intent in passing the statute. State v. Buckner, 351 N.C. 401, 408, 527 S.E.2d 307, 311 (2000). In ascertaining intent, we look first to the plain language of the statute. State v. Anthony, 351 N.C. 611, 614, 528 S.E.2d 321, 322 (2000). Where the words of a statute are clear and unambiguous, the words will be given their plain and definite meaning. State v. Jackson, 353 N.C. 495, 501, 546 S.E.2d 570, 574 (2001).

State v. Roache,  ___ N.C. ___, ___ S.E.2d ____ (522A01, May 7, 2004).

Special rules apply when construing legislative intent with respect to time limits to determine whether the time limits are intended are intended to be directory or whether they are mandatory and jurisdictional.  See Commissioner of Labor v. House of Raeford Farms, Inc., 124 NC App. 349, 477 S.E.2d 230 (1996)(construing N.C. Gen. Stat. § 95-242(a)); State ex rel. Utilities Commission v. Empire Power Co., 112 N.C. App. 265, 277,  435 S.E.2d 553, 559 (1993), citing North Carolina Art Society v. Bridges, State Auditor, 235 N.C. 125, 130, 69 S.E.2d 1, 5 (1952).

Time limits are considered to be jurisdictional if the legislative intent is “apparent” (see Spiers v. Davenport, 263 N.C. 56, 138 S.E.2d 762 (1964) interpreting the Machinery Act which required counties to complete tax valuations by a certain date); when the statute contains specific language limiting authority to take an action (see HCA Crossroads Residential Centers v. N.C. Department of Human Resources, 327 N.C. 573, 398 S.E.2d 466 (1990) interpreting the time limit in N.C. Gen. Stat. § 131E-185 for the Department of Human Resources to issue certificates of need); and when the legislature states a consequence for failing to comply with the time period (see House of Raeford Farms at 353, 477 S.E.2d at ___).


That the General Assembly intended the time limits in the Juvenile Code to be jurisdictional and not merely directory is apparent.  


It is apparent throughout the Juvenile Code that the legislature intended to streamline the process of obtaining a permanent plan for the children involved when abuse, neglect or dependency is alleged and for terminating parental rights.  The North Carolina General Assembly has declared that its legislative policy with respect to termination of parental rights is “to recognize the necessity for any juvenile to have a permanent plan of care at the earliest possible age, while at the same time recognizing the need to protect all juveniles from the unnecessary severance of a relationship with biological or legal parents.”  N.C. Gen. Stat. § 7B-1100(2).  Requiring that hearings be held within specific time limits and requiring the resulting orders to be entered swiftly thereafter advances both goals of providing permanent plans for children and protecting them from severance of a parental relationship unless necessary.  


That the legislative intent is for the time lines in the juvenile code to be jurisdictional is also apparent because the entire system for obtaining a permanent plan and terminating parental rights, when necessary, breaks down if the time lines are not followed.  In Spiers v. Davenport, 263 N.C. 56, 138 S.E.2d 762 (1964), the Court interpreted the time lines in the Machinery Act to be jurisdictional and not directory.  The Court held that property must be assessed and valued by the required date so that the taxes could be assessed.  If property was not valued within the statutory time period, the other time limits provided in the statute could not be met.  The entire tax process would be disrupted.  Similarly, the entire process for obtaining a permanent plan for children and terminating parental rights when necessary is disrupted when time lines within the juvenile code are not met.  If hearings are not held timely, children could remain in foster care unnecessarily.  After a Department of Social Services is relieved of efforts to reunify a family, the parents would be denied visitation with the children and lose assistance in accomplishing goals set by the Department of Social Services.  This could be particularly damaging to parents whose rights are terminated because they left their children in foster care for more than 12 months without making reasonable progress in correcting the conditions that led to removal of the children.  If orders are not entered timely after hearings, the parents will not have the necessary information to protect their rights and try to prevent termination of their parental rights.  The entire system is disrupted if hearings are not held timely and orders are not entered timely.  Therefore, it is clear that the General Assembly intended for the time lines in the juvenile code to be jurisdictional.  


The trial court and the Department of Social Services in this case violated the statutory time lines and significantly prejudiced the father in his attempt to maintain his parental rights.  The most egregious violation occurred when the Department of Social Services failed to file the motion in the cause to terminate the father’s parental rights within the 60 calendar day time limit required by N.C. Gen. Stat. § 7B-907(e).  At the August 26, 2002 permanency planning review hearing, the trial court determined that the permanent plan for these children was adoption.  R p. 75  Yet, the Department of Social Services inexplicably waited until June 30, 2003, 308 days later, to file the Motion in the Cause to Terminate Parental Rights.  The statute allows the Motion in the Cause to Terminate Parental Rights to be filed more than 60 calendar days after the date that the permanent plan is determined to be adoption only if the court makes written findings of fact why the petition cannot be filed within 60 days.  Id.  Because the court never made any written findings extending the time for the Department of Social Services to file the petition to terminate parental rights, the trial court was deprived of jurisdiction to hear the Motion in the Cause to Terminate the father’s parental rights.  The trial court committed reversible error by denying the father’s motion to dismiss the petition to terminate his parental rights because it was not timely filed.  T pp. 9-13


The father was significantly prejudiced by the delay of over 5 times the statutory limit for filing the petition to terminate his parental rights.  The Department of Social Services was relieved of efforts to reunify the family in August 2002.  In fact, after being relieved of reunification efforts, the Department of Social Services did not assist the parents in obtaining counseling.  During the 300 plus days prior to seeking to terminate parental rights, the Department of Social Services did not contact the parents at all to request documentation as to whether the parents had obtained these services on their own.  T pp. 47, 65-66   Yet the trial court relied heavily upon the lack of documentation of services to terminate the father’s parental rights.  See R p. 106, Findings of Fact 24, 25, 27, 28, 29, 30, 31, 32 

The father was also prejudiced by the trial court’s failure to reduce the order from the August 26, 2002 permanency planning review hearing to writing, sign it and enter it “no later than 30 days following the completion of the hearing”.  N.C. Gen. Stat. § 7B-907(e).  Here, the order was not signed until June 22, 2003 and not filed until June 24, 2003.  R pp. 74, 75  Similarly, the trial court was required to reduce the order from the July 29, 2002 review hearing to writing, sign it and enter it “within 30 days of the completion of the hearing”.  N.C. Gen. Stat. § 7B-906(d).  Yet the order from the review hearing in which the Department of Social Services was relieved of its duty to reunify the family was not signed until June 22, 2003 and filed on June 24, 2003.  R pp. 73, 59  It was almost 11 months before the father had a copy of the order available to show what concerns the trial court had at that time.  Certainly the father was prejudiced by not having a written copy of the order for almost a year when the trial court relied so heavily on his failure to comply with the Case Plan to justify terminating his parental rights.

 
The father was also prejudiced because during this time period, the children were placed in prospective adoptive homes.  As the children adjusted to those homes, the father’s bond with the children, especially the youngest one, would be reduced because he was not able to see them or be involved with them.  R pp. 106-07, Findings of Fact 18, 19, 20, 22, 46, 47  In addition, the trial court found that grounds existed to terminate the father’s parental rights on the basis that the children had been in foster care for more than 12 months without the father showing reasonable progress in correcting the conditions that led to removal.  The trial court could and did consider what actions the father had taken in the 13 months from the date the Department of Social Services was relieved of providing efforts to reunify the family until the date of the hearing to terminate his parental rights.  That the parents were prohibited from seeing their children during this time period and the Department of Social Services did not even respond to requests for information by the parents certainly prejudiced the parents and formed the basis of the court’s finding.

The failure to follow the time lines in the instant case deprived the trial court of jurisdiction to decide the petition to terminate his parental rights.  Therefore, the order of the District Court should be vacated and the petition should be dismissed.

III.
THE TRIAL COURT LACKED JURISDICTION TO HEAR THE MOTION IN THE CAUSE TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE HE WAS NOT SERVED WITH THE NOTICE REQUIRED BY N.C. GEN. STAT. § 7B-1106.1(B).

Assignments of error 1, 6

R pp. 83-89

T pp. 5-9

North Carolina General Statute § 7B-1106.1 requires that when a Motion in the Cause is filed to terminate a parent’s parental rights, the movant shall prepare a notice directed to and served upon the respondent parents.  The notice directs the parents to file a written answer within 30 days after service and informs the parent of the right to a court appointed attorney if the parent is indigent.  This statute is similar to North Carolina Rule of Civil Procedure 4 requiring summons to issue and to be served when a complaint is served.  However, unlike the Rules of Civil Procedure, the Juvenile Code contains no provision for waiver of the defense of insufficient process or insufficient service of process if the defense is not presented by motion or by responsive pleading.  See North Carolina Rules of Civil Procedure 12(b) and 12(h).  Because a parent’s parental rights can be terminated without hearing if the parent fails to file a response, N.C. Gen. Stat. § 7B-1107, service of the notice is imperative. Therefore, the trial court never obtained jurisdiction over the father in the proceeding to terminate his parental rights because he was never served with the required notice.

The father was also prejudiced by the failure to be served with the statutorily required notice.  The Motion in the Cause was not filed until June 30, 2003.  The father did not receive his copy of the Motion until July 11, 2003.  R pp. 88-89  Not only did the Motion not include the required notice, it did not state a hearing date.  On July 18, 2003, the father had a new attorney who was not familiar with the case appointed to represent him in the termination proceeding.  R pp. 94  At the beginning of the hearing to terminate his parental rights on September 8, 2003, the father moved to continue the case at least until the 90 day time period by N.C. Gen. Stat. § 7B-1109(d) specifically to allow time for file a responsive pleading and to allow for expedited discovery.  The father also moved to continue further to obtain additional information needed in the best interest of the children.   The trial court denied this motion.  T pp. 5-9  Had he received the statutorily required notice, the father could have filed a responsive pleading and been in a better position to respond to the allegations in the Motion in the Cause.  He also could have obtained discovery which would have shown more specifically what the Department of Social Services was alleging and provided him with information that was documented in the social worker’s file.  The trial court’s denial of the father’s motion to continue was error under these circumstances.

IV.
THE TRIAL COURT ERRED IN FAILING TO MAKE FINDINGS OF FACT BUT SIMPLY RECITING THE TESTIMONY OF OTHERS.


Assignment of error 27


R pp. 100-09

The trial court’s decision terminating the father’s parental rights should be overturned because the trial court failed to weigh conflicting evidence and make actual findings of fact.  Instead, the trial court made findings that were simply recitations of the evidence presented at the trial.  See Moore v. Moore, ___ N.C. App. ___, ___ S.E.2d ___, (COA02-1267, October 7, 2003); In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000); In re Green, 67 N.C. App. 501, 505, n.1, 313 S.E.2d 193, 195, n.1 (1984).  Because this Court cannot determine what findings the trial court actually made and relied upon, it cannot conduct a proper review of the decision below.  Therefore, the decision should be reversed.


In terminating parental rights, the trial court is required to make findings based on clear, cogent and convincing evidence.  N.C. Gen. Stat. § 7B-1109(f).  This Court, in reviewing the trial court’s order, must determine whether the findings are supported by clear, cogent and convincing evidence.  In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000); In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  

In Findings of Fact 9(a)(8), 9(b)(9), 9(b)(10), 33, 34, 39, 41, 44, 45, 47, 49, 50, 51 and 52, the trial court mostly recites  testimony given and do not reflect the weighing of testimony given.  See Moore v. Moore, ___ N.C. App. ___, ___ S.E.2d ___ (COA02-1267, October 7, 2003); Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 339 (2000).  Simply stating that the trial court is finding as a fact certain testimony does not mean that the trial court discharged its duty “to find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.  North Carolina Rule of Civil Procedure 52(a); In re Green, 67 N.C. App. 501, 505, n1, 313 S.E.2d 193, 195, n1 (1984). 

Because this Court cannot determine the facts actually found by the trial court, the decision should be overturned and the case remanded.

V.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS BECAUSE SEVERAL FINDINGS WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE AND THE FINDINGS DID NOT SUPPORT THE CONCLUSION THAT GROUNDS EXISTED TO TERMINATE HIS PARENTAL RIGHTS.

Assignments of error 10, 13, 14, 15, 16, 17, 18, 19, 22, 23, 25

R pp. 100-109

T pp. 89, 91-101, 106-07, 109-12, 120-28, 130-60, 170, 177-79

Termination of parental rights involves a two-step process.  First, during the adjudication stage, the trial court must determine, by clear, cogent and convincing evidence, whether grounds to terminate the person’s parental rights.  N.C. Gen. Stat. § 7B-1109.  If grounds exist to terminate parental rights, the trial court next determines whether it is in the best interest of the minor children to terminate the parent’s rights.  This is the disposition state.  N.C. Gen. Stat. § 7B-1110.

On appeal, this Court reviews the findings of fact to determine whether they are supported by clear, cogent and convincing evidence and whether they support the conclusion to terminate parental rights.  If so, this Court determines whether the decision to terminate the parent’s rights was an abuse of discretion.

In the instant case, several of the findings relied upon by the trial court to support terminating the father’s parental rights are not supported by clear, cogent and convincing evidence.  For example, the trial court held that the father failed to provide documentation that he is employed.  R p. 106, Finding of Fact 25  Yet the evidence is undisputed that the father is disabled and unable to work.  He has received Social Security disability benefits his entire adult life, and the children received benefits from the Social Security Administration because of his disability.  T pp. 101, 109  The court also erred in finding that the father was not currently in anger management classes.  R p. 106, Finding of Fact 30  Yet, even the Department of Social Services conceded that the father had completed his anger management classes, t p. 114, and there was no evidence that he was required to take further classes.  T pp. 96, 106-07, 111  The trial court erred in finding as a fact supported by clear, cogent and convincing evidence that the father was not currently in anger management when he had completed his classes and there was no requirement for him to take further classes.  

The trial court also erred in holding that grounds existed to terminate the father’s parental rights the children had been placed in foster care for more than 12 months without the father making reasonable progress to correct the conditions that led to removal.  The trial court relied heavily on the father’s failure to substantially comply with his case plan.  This finding is not supported by clear, cogent and convincing evidence and cannot support the conclusion that the father’s parental rights should be terminated.

Here, even the Department of Social Services conceded that taking care of these four children with their special needs required that the children be separated and placed in two homes.  T pp. 25, 32  Before the children were removed, the parents here were required to make sure the children kept all of their appointments.  In addition, the parents were to obtain various counseling services and psychological evaluations and work.  After the children were removed, the parents were to maintain an appropriate home so the children could be returned, continue with counseling, participate with the children’s service providers, visit with the children, and meet separately and regularly with the Department of Social Services as well as work.  The parents’ income declined significantly once the children were removed, yet their expenses increased.  For example, the parents lost their housing subsidy and other benefits when the children were removed but they had to maintain a large enough home to have any hope of getting the children returned.  They were eventually evicted and had to move to Burlington with family members.  T pp. 157-58

Given that the special needs of the children alone required significant effort to meet, the parents could not always meet the additional requirements placed on them.  The father did obtain his drivers license and completed his psychological evaluation and anger management classes.  He visited with the children regularly.  He obtained other counseling and met some with the children’s other service providers.  He should never have been required to work as he is disabled.  

By relying on findings not supported by clear, cogent and convincing evidence, the trial court erred in concluding that the parents willfully left the children in foster care for more than 12 months without showing reasonable progress in correcting the conditions that led to removal and in finding that the children were dependent juveniles.  Therefore, the trial court’s order cannot stand.  

VI.
THE TRIAL COURT ABUSED ITS DISCRETION IN RULING THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILDREN TO TERMINATE HIS PARENTAL RIGHTS.

Assignments of error 7, 8, 9, 21, 26

R pp. 100-109, T pp. 17, 24-26, 32, 112-13, 160, 229-30

T pp. 17, 24-26, 32, 112-113, 160, 229-36

Even if the trial court had obtained jurisdiction in this matter and followed other statutory requirements, the order terminating the father’s parental rights should be reversed because the trial court abused its discretion in ruling that the best interest of the children required termination.  

After establishing that grounds exist to terminate a person’s parental rights, the trial court must then determine whether termination is in the best interest of the child.  N.C. Gen. Stat. § 7B-1110(a) and (b).  This decision is reviewed by an abuse of discretion standard.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994), app. dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).

In the instant case, as both of the lay advocates for the Guardian ad Litem for the children noted, the children were strongly bonded to the parents and to each other.   R pp. 139, 143, T p. 160  
The trial court erred in basing its decision in large measure on the how the children have adapted to their foster care and prospective adoptive homes.  This reason alone has never been grounds sufficient to support a finding that it is in the best interest of the child to terminate the parent’s rights.  See Bost at 8, 449 S.E.2d at ___.  Again, the delay caused by the Department of Social Services in proceeding with this case gave the children additional time to bond with their foster parents while they were prohibited from visiting with their parents.  Therefore, the trial court abused its discretion in finding that it was in the best interest of the children to terminate the father’s parental rights.

Conclusion

For all the foregoing reasons, respondent-appellant father respectfully requests that the trial court’s order be reversed because he was not appointed a guardian ad litem after dependency was alleged and because the trial court lacked jurisdiction to hear the Motion in the Cause to terminate his parental rights.  At a minimum, he requests appointment of a guardian ad litem and a new trial.  In addition, he requests that the trial court’s order be reversed because grounds did not exist to terminate his parental rights and the trial court abused its discretion in terminating his parental rights.
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� The trial court does not specify which findings of fact support the conclusion that the minor children are dependent and which support the conclusion the parents left the children in foster care for more than 12 months without making reasonable progress in correcting the conditions that led to removal.  Because the father’s limitations impair his ability to comply with orders of the court, the trial court likely relied on these same findings to support both grounds for termination.


� Some time limits, particularly those requiring orders to be entered within 30 days after completion of hearings, became effective January 1, 2002 and apply to all cases filed on or after that date.  See N.C. Gen. Stat. §§ 7B-807(b), 7B-905(a), 7B-906(d), 7B-907(c), 7B-1109(a), 7B-1109(e), 7B-1110(a).  Other time limits, such as the requirement that the Department of Social Services initiate action to terminate a parent’s parental rights within 60 calendar days of the determination that termination is needed, were in effect prior to January 1, 2002.  See N.C. Gen. Stat. §§ 7B-907(e).


� The trial court also failed to reduce the order from the adjudication and disposition phases of the termination of parental rights hearing to writing, sign it and enter it “no later than 30 days following the completion of the termination of parental rights hearing”.  N.C. Gen. Stat. §§ 7B-1109(e), 7B-1110(a).





