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QUESTION PRESENTED

I.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT-RESPONDENT’S PARENTAL RIGHTS PURSUANT TO §7B-1111(a)(2) TO WHEN IT WAS NEITHER PLEAD AND THE COMPETENT EVIDENCE DOES NOT SUPPORT SUCH A FINDING AND CONCLUSION?
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(6) (2006).  The Judgments Terminating Parental Rights were filed on July 25, 2007.  (R. pp. 87-106, 107-127)  These orders are final orders.  The Respondent Mother timely filed her written Notice of Appeal on August 3, 2007.  (R. pp. 128-129)  
STATEMENT OF THE CASE

This action was commenced by the filing of a Petition for Termination of Parental Rights by the Buncombe County Department of Social Services (hereinafter sometimes referred to as “D.S.S.”) as to B.L.H.
 on or about January 26, 2007.  (R.pp. 4-41)  An Amended Petition for Termination of Parental Rights was filed by the Buncombe County Department of Social Services as to Z.L.H. on January 31, 2007.  (R.pp. 44-68)  Respondent filed her written Answer on March 13, 2007.  (R.pp. 70-74)


The termination hearing was heard on May 16 and June 4, 2007.  The Judgments Terminating Parental Rights were filed on July 25, 2007.  (R.pp. 87-106, 107-127)  Respondent Mother timely filed her written Notice of Appeal on August 3, 2007.  (R.pp. 128-129)  Appellate entries were filed on August 7, 2007.  (R.pp. 130-131)  Appellant obtained an order extending the time to obtain the transcript to September 25, 2007.  (R.p. 132)  The transcript was mailed on September 25, 2007.  (R.p. 133)  The Proposed Record on Appeal was served on October 8, 2007.  (R.p. 150)  The Record was settled when neither DSS nor GAL sent objections and/or amendements in a timely manner.  The Record on Appeal was filed by mailing on October 26, 2007.  (R.pp. 151-152)
STATEMENT OF FACTS


In August 2005, Respondent Mother left her two children, B.L.H. and Z.L.H. in the care of the children’s maternal grandmother.  Buncombe County Department of Social Services (hereinafter sometimes referred to as “D.S.S.”) became involved and assisted Respondent Mother in executing formal kinship documents approving the placement with maternal grandmother.  Further kinship documents were executed on October 18, 2005 keeping the children with the maternal grandmother and providing for supervision by the maternal great-grandmother.  (R.p. 89/109-110, FOF 16/17, 18/19
)  On February 9, 2006, the children were placed in another kinship placement with Respondent Mother’s sister, Christy Rash.  (R.p. 90/110-111, FOF 22/23, 23/24)  Ms. Rash was unable to provide for the children and DSS filed a juvenile petition and obtained non-secure custody of the children on March 10, 2006.  (R. p. 91/111, FOF 24/25)
Beginning March 29, 2006, the children were placed in a kinship placement with a maternal cousin, Michelle Pierce, who was also a licensed foster home parent.  (R.p. 91/111, FOF 24/25) 


Respondent Mother had a ten year history of drug addiction and mental health issues.  Her mother, the maternal grandmother, also had mental health and physical health issues.  The maternal family members have generally had a tumultuous relationship.  Respondent Mother has at various times been drug free and remained so for several months at a time.  Since the court’s involvement with her children, Respondent Mother has been involved in an inpatient substance abuse program, outpatient services, parenting classes, S.O.A.R. Program, and a criminal drug court program.  (R.p. 93-95, 98, 114-116, 118, FOFs 39, 41/40, 47/46, 48/47, 49/48, and 59/62)

In June 2006, the trial court recognized that Respondent Mother had made some serious efforts in recovering during its’ three month involvement and allowed for more visits with the children.  In November 2006, Respondent Mother relapsed and stopped contact with DSS and other services.  In November 2006, DSS and the treatment team for the juvenile, Z.L.H., recommended that contact cease due to Respondent Mother’s relapse.  Once Respondent Mother re-engaged in services in February 2007, she asked for visits to be renewed.  This request was denied and she complied with the treatment team’s request that visits not be restarted.  (R.p. 91, 92, 93,   111, 112, 113, 114; FOFs 28/29, 33/34, 34/35, 39/40)

At the time of the hearings in May and June 2007, Respondent Mother was complying with drug treatment and mental health services.  (R.p. 93, 114, FOF 39/40)  Even so, DSS proceeded on the petitions to terminate Respondent Mother’s parental rights filed in January 2007 based primarily on her relapse in November 2006.

There will be further facts contained in the argument section.

STANDARD OF REVIEW
A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

If the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).

ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT-RESPONDENT’S PARENTAL RIGHTS PURSUANT TO §7B-1111(a)(2)WHEN IT WAS NEITHER PLEAD AND THE COMPETENT EVIDENCE DOES NOT SUPPORT SUCH A FINDING AND CONCLUSION.
(Assignment of Error Nos. 1, 49, 58, 49, 110, 117; R.pp. 87-106, 107-127, 44-53, 121, 4-12, 101, 102, 121, 122; Assignment of Error Nos. 44, 45, 48, 105, 107, 109, 110; R.pp. 100, 101, 102, 120, 121, 122)

SUMMARY OF ARGUMENT:

The original petition did not allege N.C. Gen. Stat. §7B-1111(a)(2) as a ground for termination of the mother’s parental rights.  The trial court allowed DSS’s motion to modify the petition at the hearing so it could find such a ground for termination.  The trial court considered the wrong time-frame and mistakenly found that Appellant’s actions were willful in finding this ground for termination of parental rights.  The trial court’s errors require a reversal of the termination orders.
ARGUMENT:
The impetus of the Juvenile Code is to preserve the family unit and strengthen it by providing services to improve the unit.  In order to preserve this relationship, the Code establishes procedures meant to give parents a fair hearing.  Our courts have often held this high principle, and stated:

“The family occupies a special and highly revered place in the life of our nation and people. Thus our courts have accorded full constitutional protection to family relationships. '[T]he Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.'" In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (Becton, J. dissenting) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-4, 52 L. Ed. 2d 531, 540, (1977)), aff'd per curiam, 313 N.C. 322, 327 S.E.2d 879 (1985). 

“The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. . . . When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.” Id. (citing Santosky v. Kramer, 455 U.S. 745, 753-54, 71 L. Ed. 2d 599, 606 (1982)). 


Our courts must abide by these high standards especially when the hearing in question is the final hearing which decides the future of the parent-child relationship.

A.
Failure to Allege N.C. Gen. Stat. §7B-1111(a)(2)

(Assignment of Error Nos. 49, 58, 110, 117; R.pp. 4-12, 44-53, 101, 102, 121, 122)
The petition in this matter does not allege as a ground for termination that of willfully leaving a child in foster care.  (R. pp. 4-41, 44-69)  Instead, Petitioner, Buncombe County Department of Social Services, alleged that grounds existed to terminate Appellant’s parental rights based upon neglect and failure to pay child support (N.C. Gen. Stat. §7B-1111(a)(1) and (3)).  North Carolina is a “notice” state, meaning that petitions must contain sufficient information so as to put the respondent on sufficient notice of the issues to be put before the trial court for determination.  This is embodied in the Juvenile Code which provides that Petitioner shall state, “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C. Gen. Stat. §7B-1104(6)(2006).


This Court has previously held that, “[f]actual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421, 426 (2003), quoting In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).

This Court has also held, 

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must:  (1) allege and prove all facts and circumstances supporting the termination of the parent’s rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.  In re J.S.L., G.T.L, and T.L.L., ___ N.C. App. __, 628 S.E.2d 387 (2006) quoting In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).
The trial court created reversible error by making its finding of fact no. 69/77
 and conclusion of law no. 2 that the additional ground of willfully leaving the child in foster care for more than twelve months should be allowed.  (R.pp. 101, 121)
B.
Grounds for N.C. Gen. Stat. §7B-1111(a)(2) Not Met

(Assignment of Error Nos. 44, 45, 48, 49, 50, 105, 107, 
109, 110; R.pp. 100, 101, 102, 120, 121, 122)

Assuming arguendo that this Court finds that the trial court could amend the petitions to terminate the mother’s parental rights to include willfully leaving the children in out-of-home placement for more than twelve months without correcting the conditions which led to their removal, the findings of fact do not support such a conclusion.
N.C. Gen. Stat. §7B-1111(a)(2) provides as ground for termination:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty. (Emphasis supplied.) 

In the case of In re Nesbitt, this Court set out three inquiries to make as to this ground:  (1) that the child was in foster care or out-of-home placement for at least 12 months before Petitioner filed its petition to terminate parental rights, (2) that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her child’s removal, and (3) that Respondent-Mother’s failure was willful.  147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).
1. Out-of-Home Placement

In this case, B.L.H. and Z.L.H. were voluntarily placed by Appellant with the maternal grandmother in August 2005.  It was not until March 2006 that the Buncombe County D.S.S. filed a juvenile petition and obtained non-secure custody of the juveniles.  The children were placed with a maternal relative who is also a licensed foster care home.  The petitions to terminate Appellant’s parental rights were filed on or about January 26, 2007 and January 31, 2007.  (R.pp. 4-41, 44-69) 
This Court has addressed the requirements of N.C. Gen. Stat. §7B-1111(a)(2) in the case of In re A.C.F., 176 N.C. App. 520, 626 S.E.2d 729 (2006).  In that case, this Court interpreted what “out-of home” means and the relevant time period.  This Court concluded that, “’removal’ suggests that the child was involuntarily taken out of one’s home seems obvious to us.  As such, ‘removal’ cannot occur within the meaning of G.S. §7B-1111(a)(2) where the parent has voluntarily agreed, in the absence of a court order, to place his child in another’s home.  Stated differently, a child cannot be involuntarily ‘removed’ from a parent’s home where the parent can withdraw his consent at anytime; this is generally the case when there is not a court order in place.”  176 N.C. App. at 526, 626 S.E.2d at 734.
At the same time, this Court examined when the relevant time period of twelve month exists for purposes of establishing this ground.  In A.C.F., this Court held that “We conclude, consistent with Baker and principles of statutory construction, that ‘for more than 12 months’ in G.S. §7B-1111(a)(2) means the duration of time beginning when the child was ‘left’ in foster care or placement outside the home pursuant to a court order, and ending when the motion or petition for termination of parental rights was filed.  …Where the ‘more than twelve months’ threshold requirements in G.S. §7B-1111(a)(2) did not expire before the motion or petition was filed, a termination on this basis cannot be sustained.”  176 N.C. App. at 527, 626 S.E.2d at 735 (emphasis in the original, citing In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)).  In A.C.F., this Court reversed the trial court’s termination of parental rights.  That case is identical to the one in this proceeding as both trial courts allowed petitions to be amended after their initial filings and service.
Our Supreme Court has held, under the applicable version of the statute, the relevant time frame is the twelve-month period preceding the date of filing of the petition for termination of parental rights. In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002) The Supreme Court expanded the ruling by stating, “. . . we must examine whether the trial court found sufficient facts—based on clear, cogent, and convincing evidence of circumstances occurring in the twelve months immediately preceding DSS’s petition for terminating respondent’s parental rights—to support its conclusion that respondent had failed to show that reasonable progress had been made in correcting those conditions that led to the removal of his children.” Id. At 76, 565 S.E.2d at 87, cited In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).


In this case, DSS did not allege as a ground for termination that the children had been in an out-of-home placement for more than twelve months because the twelve month requirement had not been met.  With the filing of the petition in late January 2007, the relevant time period was from late January 2006 forward.  Although Appellant admits that the children were placed in the care of others beginning in August 2005, such placement was voluntary.  Appellant executed various kinship placement documents and it was not until March 10, 2006 that D.S.S. obtained non-secure custody of the juveniles.  As such, the court could not find this ground because it was not valid at the time the petitions were filed.  
2.
Failure to Improve Conditions


The primary reason that DSS became involved in the lives of B.L.H. and Z.L.H. was their mother’s drug addiction and her tendency to leave the children with the maternal grandmother for extended periods of time.  Appellant admitted to an approximate ten year history of drug use.  Appellant was involved in various treatments during the pendency of this case, including in-patient and out-patient treatment.  Appellant completed a program through Swain Residential Treatment Center beginning April 10, 2006, and participated in out-patient services with Healing Path at the Women at Risk Program.  During the relevant time period, Appellant also participated in the Drug Treatment Court’s S.O.A.R. Program.  (R.pp. 93, 94, 95, 96, 98, 114, 115, 116, 118)

The trial court’s own findings of fact nos. 39, 41/40
, 47/46, 48/47, 49/48, and 59/62 show that the Respondent Mother has been working on improving her conditions.  All parties agree that Appellant was drug free from at least April 10, 2006 until November 2006, when she relapsed.  (R. p. 8, 49)  Appellant admitted to the relapse and was clean starting again in January 2007.  The hearings in this matter were held on May 16, 2007 and June 4, 2007.  Appellant’s main stressor, her mother (the children’s maternal grandmother) passed away in February 2007.  Appellant has a place to live, as well as a strong support network.  Her extended family, including her grandmother (the children’s maternal grandmother) and her sister and brother are both supportive of Appellant’s efforts to regain custody of the children.  Appellant, her sister and brother, inherited their mother’s home upon her death in February 2007.  Both Appellant’s sister and brother have agreed to allow Appellant to have sole possession of the home. (R.pp. 93, 94, 95, 96, 98, 114, 115, 116, 118)


Due to this error, Appellant challenges findings of fact 65/72
, 66/75, 69/77, 70/78 and conclusion of law 3 which is based on these findings of fact (R.pp. 89-91, 109-111, 4, 44, 100, 101, 120, 121)  This Court must find that Appellant did make reasonable progress under the circumstances.

3.
Failure to Make Progress Was Not Willful


The trial court’s demand that Appellant promise that she will never relapse is unrealistic.  This Court is well aware that often times, it is the filing of the petition for termination of parental rights which is the “rock bottom” motivation for parents to stop using drugs forever.  Appellant gave an honest answer when asked whether she could promise these children that she would never use drugs again.  She said the often repeated mantra of promising them only one day at a time.  (R. p. 95, FOF 47; p. 115, FOF 46)  This is the mantra of AA/NA and other organizations which our courts regularly ask parents to participate in.   Appellant disputes findings of fact nos. 65/72, 66/75, 67/76, 69/77 and 70/78, as well as conclusion of law no. 3 which tend to support that Appellant willfully failed to make progress.  (R.pp. 100-101)

Our Courts have interpreted “willful” as it relates to reasonable progress.  Our Courts have required a showing that the parent is not acting appropriately under the circumstance.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  In re Fletcher, 148 N.C. App. 228, 558 S.E.2d 498 (2002).  In re Shepard, 162 N.C. App. 215, 591 S.E.2d 1 (2004).  

This Court has additionally indicated that, “To uphold the trial court’s order, we must find that the respondent’s failure was willful, which is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.” In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002).  In the context of a termination hearing, the word “willful” connotes purpose and deliberation.  See e.g., In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995)  It also “imports knowledge and a stubborn resistance . . . one does not willfully fail to do something which is not in his power to do.”  In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982) (Carlton, J. dissenting) (citations omitted), appeal dismissed, 459 U.S. 1139 (1983)  
Willfulness has to be examined in light of Respondent-Mother’s capacity or lack thereof.  In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).

C.
Findings of Fact Using Wrong Standard
(Assignment of Error Nos. 17-23, 29, 74-80, 89; R.pp. 92-94, 112-114)


The trial court made several findings of fact that incorporate the wrong standard of proof.  The trial court took judicial notice of the underlying juvenile files. (R.p. 39, FOF 14; p. 109, FOF 15)  This Court has previously admonished courts that they should be careful of considering only the portions of the juvenile files which meet the same burden of proof as the termination hearing, in other words, the adjudication.   (See N.C. Gen. Stat. §7B-1109 and 7B-805 compared with 7B-906 and 7B-907) The trial court in this case was also influenced by various review and permanency planning orders as reflected in findings of fact nos. 31/32, 32/33, 33/34, 34/35, 36/37, 37/38, and 45/46 (R.pp. 92, 93, 94, 112, 113, 114).  These findings of fact were not properly considered and should be struck by this Court.
CONCLUSION

This Court must reverse and remand this matter for further proceedings.  The trial court improperly amended the petitions filed by DSS to allege a ground for termination, N.C. Gen. Stat. §7B-1111(a)(2) which was not originally plead and which did not exist at the time of the filing of the petitions.  In addition, the ground is not supported because the required time-frame was not met, the Appellant did not fail to make reasonable progress and any failure to progress was not willful.  Because the trial court erred in making this finding and conclusion of law, this Court must reverse the trial court’s termination of Respondent Mother’s parental rights.

Submitted this the 29th day of November, 2007.
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� The juveniles are referred throughout this document by their initials, B.L.H. and Z.L.H., in accordance with N.C. Appellate Rules of Procedures in order to protect their identities.


� Due to the substantially similar findings of fact in both orders, the first reference is as to the findings of fact as to B.L.H. and the second reference (after the slash) is as to findings of fact as to Z.L.H.


� Due to the substantially similar findings of fact in the two orders, the first reference is as to findings of fact in B.L.H.’s order and the second reference is as to findings of fact in Z.L.H.’s order.


� Due to the substantial similarities between the orders, the first reference is as to the findings of fact in B.L.H.’s order and the second reference is as to the findings of fact in Z.L.H.’s order.


� Due to the substantially similar findings of fact, the first reference addresses the findings of fact in the order as to B.L.H. while the second reference is for the order as to Z.L.H.
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