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QUESTIONS PRESENTED

1. DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE JONATHAN T.’S PARENTAL RIGHTS TO B.C.T. BECAUSE PETITIONER FAILED TO SHOW THAT HE WILLFULLY LEFT HIS CHILD IN FOSTER CARE WITHOUT CORRECTING THE CONDITIONS THAT LED TO HIS REMOVAL?

2. DID THE TRIAL COURT ERR IN CONCLUDING THAT JONATHAN ABANDONED B.C.T. FOR MORE THAN SIX MONTHS NEXT PRECEDING THE FILING OF THIS PETITION BECAUSE JONATHAN DEMONSTRATED SIGNIFICANT EFFORTS TO MAINTAIN HIS RIGHTS AS A FATHER?

3. DID THE TRIAL COURT ABUSE ITS DISCRETION IN FINDING THAT IT WAS IN B.C.T.’S BEST INTEREST TO TERMINATE HIS FATHER’S PARENTAL RIGHTS WITHOUT HEARING ANY EVIDENCE OF THE CHILD’S PRESENT LIVING SITUATION?

STATEMENT OF CASE ON APPEAL

At the 10 October 2005 Juvenile Session of New Hanover County District Court, Dean Hollandsworth, on behalf of the New Hanover County Department of Social Services, called this juvenile case for hearing, alleging that grounds existed to terminate the parental rights of the respondent-father, Jonathan T., and the respondent-mother to the minor child B.C.T.  The Honorable Phyllis M. Gorham presided.


After the New Hanover County Department of Social Services (hereafter “D.S.S.”) presented their witnesses and the Guardian ad Litem and respondent-parents presented no evidence, the court found that grounds existed to terminate the parental rights of the respondent-father to B.C.T. in that he had left the child in foster care for more than twelve months without making reasonable progress in correcting the conditions that led to the removal and had abandoned the child for more than six months next preceding the filing of the petition.  The court also found that grounds existed to terminate the parental rights of the respondent-mother.  Without hearing any further evidence, the court proceeded to disposition that day, finding that it was in the child’s best interest to terminate his parents’ parental rights and ordered same.  The court entered its written order thereon on 7 November 2005.  Respondent-father entered timely notice of appeal on 16 November 2005.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


This Court has jurisdiction over this appeal by virtue of N.C.G.S. §7A-27(c) and N.C.G.S. §7B-1113.  A timely notice of appeal was filed on 16 November 2005.  (R. p. 90).

STATEMENT OF FACTS


B.C.T. was born on 22 July 1995.  (T. p. 5).  By the time of trial, his father Jonathan had remarried and obtained employment and a stable home.  (T. p. 6).  In October 2005, Jonathan had lived in the same house for seven months.  (T. p. 33).  He also had been married for six months.  (T. p. 16).  Jonathan worked full time for Unlimited Recovery towing automobiles.  (T. p. 16).  At the recommendation of D.S.S., Jonathan sought and obtained counseling with Ken Pater in Fuquay-Varina but stopped going when he could no longer afford the expense.  (T. p. 17).  Jonathan planned to resume sessions as soon as possible.  (T. p. 18).  

Jonathan admitted that he had not spoken to B.C.T. for some time at the time of trial, but explained that this occurred because he had been denied contact with his son.  (T. p. 13).  Jonathan regularly participated in his son’s treatment at the Thompson Children’s Home from September 2001 until B.C.T.’s release from the home in November 2002, and then maintained visits with his son until January 2003.  (T. pp. 45, 50).  During this time he attended and completed anger management and parenting classes.  (T. p. 49).  Jonathan also completed a substance abuse assessment and various mental health screenings.  (T. p. 50).  Jonathan even obtained unsupervised visitation with his son beginning in November 2002.  (T. p. 46).

In January 2003, D.S.S. ceased visitation because Jonathan spanked his son and because of purported domestic violence between Jonathan and Susan Carroll.  (T. p. 46).  In 2003, Jonathan’s ex-girlfriend, Susan Carroll, obtained domestic violence charges against him and he was incarcerated.  (T. pp. 7-8).   Jonathan admitted that he had spanked B.C.T. for punishment on one occasion.  (T. p. 7).  

Jonathan recognized at that time, in January 2003, that he needed to “get himself together” prior to having further unsupervised visits with his son.  (T. pp. 46-47).  Jonathan’s counselor at the time, Susan Reckert, recommended that Jonathan work on his own counseling for a while before introducing B.C.T. into family therapy with his father.  (T. p. 47).  Before such family therapy could begin, Jonathan went to jail for domestic violence and remained in jail for about six months in 2003.  (T. p. 47).  

Shortly after his release in January 2004, Mary Beth Rubright, the D.S.S. social worker, advised Jonathan that he needed to resume his own counseling in order to initiate visitation with B.C.T. in the form of family therapy.  (T. p. 47).  Jonathan moved several times during Rubright’s involvement with B.C.T.  (T. p. 51).  Rubright did not speak with Jonathan between March 2004 and July 2005 and could not reach him on his cell phone.  (T. pp. 48, 51).  

Prior to that time, Rubright believed that the court should permit Jonathan to attempt to reunify with his son.  (T. p. 48).  She even asked child support enforcement to suspend his child support payments in an effort to assist Jonathan in reunifying with his son.  (T. p. 52).  B.C.T. had various special needs and problems.  (T. p. 13).

Specifically, he had bipolar adjustment disorder.  (T. p. 13).  B.C.T. also had frequent accidents due to not getting to the restroom in time.  (T. p. 13).  He had ADHD and was classified as behavior emotionally disabled.  (T. pp. 23, 60).  B.C.T. went into the Department of Social Services’ custody in 2000.  (T. p. 28).  

While not speaking with his son B.C.T., Jonathan sent several letters to his son and telephoned Mary Beth, the social worker involved in their case.  (T. p. 13).  He stopped calling Mary Beth when she informed him that he could not have any contact with B.C.T.  (T. p. 14).  Rubright thought that the letters for B.C.T. stopped when Jonathan got out of jail in November 2003.  (T. p. 55).  Jonathan also paid child support for B.C.T.  (T. p. 14).

Despite having difficult making all of the payments, Jonathan managed to pay between $30 and $50 per month toward B.C.T.’s child support.  (T. p. 14).  He had arrears of $8,227 at the time of trial.  (T. p. 14).  Jonathan also had to pay child support for a one-month old child that he had with Rhonda Foley.  (T. p. 15).  B.C.T.’s mother, Angela Dupree, had problems that rendered her incapable of caring for her son.  (T. p. 24).

According to Jonathan, she was addicted to drugs and inhalants.  (T. p. 24).  Dupree had a history of crack addiction and alcohol abuse dating back to 1990.  (T. p. 36).  The D.S.S. initially took custody of B.C.T. because she was seen walking down a street in Carolina Beach, with B.C.T., inhaling paint.  (T. p. 36).  

Although Dupree received both inpatient and outpatient treatment for these addictions, she became involved with a convicted sex offender after leaving treatment, rendering her unsuitable as a custodial parent.  (T. p. 37).  Substance abuse remained a problem even after she completed various forms of treatment.  (T. p. 38).  Dupree never successfully completed treatment at New Visions or Walter B. Jones.  (T. p. 39).  She did enroll in and complete outpatient treatment in Northampton, however.  (T. p. 39).  

Unfortunately, the drug testing administered during her outpatient treatment could not reveal her use of inhalants, which was Dupree’s drug of choice.  (T. p. 40).  Northampton County D.S.S. ended up taking custody of a younger child of Dupree sometime thereafter, due to her drug use.  (T. p. 40).  

Dupree attended visitation with B.C.T. between October and November 1999, but visits were suspended when she relapsed in her use of inhalants in December 1999.  (T. p. 41).  Dupree did not see her son after 28 July 2000.  (T. p. 41).  She did not participate in his treatment at the Thompson’s Children home either.  (T. p. 42).  

A neuropsychological examination of Dupree did not reveal any emotional or cognitive deficits.  (T. p. 42).  She did suffer from phlebitis and physical health problems, however, that prevented her from properly caring for B.C.T.  (T. p. 37).  

As a result of her addictions to drugs and inhalants, Ms. Dupree did not properly care for B.C.T. and was not home very often.  (T. p. 24).  The D.S.S. did not have contact with Dupree after March 2003.  (T. p. 36).  Dupree advised that she would be unable to care for her son at that time.  (T. p. 36).  After that statement, Dupree ceased participating in this case and she failed to attend any of the court hearings or to initiate any contact with her son.  (T. p. 44).  

At the conclusion of the trial of this matter, the court found, by clear and convincing evidence, that the petitioner had proven grounds existed to terminate both parents’ parental rights on the grounds that they had abandoned B.C.T. for the six months preceding the filing of the petition and had willfully left him in foster care for more than twelve months without correcting the conditions that led to his removal.  (T. p. 67).  Then, the court found that it was in B.C.T.’s best interest for his parents’ parental rights to be terminated and ordered same.  (T. p. 67).  Respondent-father appeals this order.  

ARGUMENT

1. JONATHAN MADE SIGNIFICANT PROGRESS IN CORRECTING THE CONDITIONS THAT LED TO B.C.T.’S PLACEMENT IN FOSTER CARE.  AS SUCH, THE TRIAL COURT ERRED IN FINDING AS GROUNDS TO TERMINATE JONATHAN’S PARENTAL RIGHTS THAT HE FAILED TO MAKE REASONABLE PROGRESS IN CORRECTING THE CONDITIONS THAT LED TO HIS REMOVAL.
(Assignment of Error No. 3: T. p. 66, line 25 – p. 67, line 

5; R. pp. 89, 96)

STANDARD OF REVIEW


“On appeal, the standard of review from a trial court’s decision in a parental termination case is whether there existed clear, cogent, and convincing evidence of the existence of grounds to terminate respondent’s parental rights.”  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996).

LAW AND ANALYSIS

During the trial of this matter, petitioner did not present clear, cogent, and convincing evidence that Jonathan T. willfully left his child in foster care without making reasonable progress in correcting the conditions that led to his removal.  He obtained stable housing and employment and remarried.  Jonathan attended and completed parenting and anger management classes.  He obtained substance abuse and mental health assessments and followed the recommendations of those exams.  Therefore, the trial court erred in finding grounds to terminate his parental rights on this basis.

N.C.G.S. §7B-1111(a)(2) provides that a court may terminate parental rights upon a finding that …

(2) The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.

A decision to terminate on this basis requires finding the parent “manifest[ed] a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Young, 346 N.C. 244, 252, 485 S.E.2d 612 (1997).  The word willful implies more than an intention to do something; it also implies purpose and determination.  In re Clark v. Jones, 67 N.C. App. 516, 518, 313 S.E.2d 284, 285, disc. review denied, 311 N.C. 756, 321 S.E.2d 128 (1984).  In this case, petitioner did not show that Jonathan willfully failed to correct the conditions that led to his child’s removal.    

Prior to the trial of this matter, Jonathan obtained stable housing and employment and remarried.  He attended and completed parenting and anger management classes.  Jonathan obtained substance abuse and mental health assessments and followed the recommended treatment.  He was forced to miss an appointment with his counselor for financial reasons but was making arrangements to obtain the necessary therapy.  Even while incarcerated, Jonathan sent several letters to his son and attempted to keep in touch with him.  It is not surprising that he would eventually grow discouraged with his inability to see or speak to his son and, as a result, make fewer attempts at contact with B.C.T.  

In short, Jonathan T. did all that was recommended by D.S.S. and the social worker admitted as much.  These efforts were not meaningless and should not be treated as such.  Petitioner did not prove, especially by clear and convincing evidence, that Jonathan willfully failed to correct the conditions that led to B.C.T.’s removal.                                                                                                                                                                                                                      

Therefore, the trial court erred by concluding that Jonathan had willfully left his child in foster care for more than twelve months without making reasonable progress at correcting the conditions that led to his removal.  This Court should reverse and vacate the order terminating his parental rights.  

2.
PETITIONER DID NOT PROVE THAT JONATHAN WILLFULLY RELINQUISHED HIS PARENTAL RIGHTS OR NEGLECTED HIS RESPONSIBILITIES AS A FATHER.  THE RECORD DOES NOT CONTAIN CLEAR, COGENT, AND CONVINCING EVIDENCE THAT HE WILLFULLY ABANDONED HIS CHILD.  THE TRIAL COURT ERRED IN FINDING THIS AS GROUNDS JUSTIFYING TERMINATION OF HIS PARENTAL RIGHTS.

(Assignment of Error No. 2: T. p. 66, line 25 – p. 67, line 5; R. pp. 89, 96)

STANDARD OF REVIEW
“On appeal, the standard of review from a trial court’s decision in a parental termination case is whether there existed clear, cogent, and convincing evidence of the existence of grounds to terminate respondent’s parental rights.”  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996).

LAW AND ANALYSIS

Petitioner did not prove that respondent-father willfully relinquished his parental rights or neglected his responsibilities as a father.  He made significant efforts to improve his situation and suitability as a parent.  The record does not contain clear, cogent, and convincing evidence that he willfully abandoned his child.  The trial court abused its discretion in finding this as grounds justifying termination of his parental rights.


N.C.G.S. §7B-1111(a)(7) provides for termination of parental rights on the grounds that a parent willfully abandons his child for the sixth months immediately preceding the filing of the petition.  Thus, the six months prior to the filing of the petition are dispositive in determining whether abandonment has occurred.  In re Young, 346 N.C. 244, 251, 485 S.E.2d 612 (1997).  The determination of whether abandonment has occurred is a question of fact for the trial court to determine from the evidence presented.  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).

“Abandonment” has been defined as the “’willful neglect and refusal to perform the natural and legal obligations of parental care and support.’”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421 (2003)(quoting Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597 (1962)).  This phrase “implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  Searle at 275, 346 S.E.2d at 514.  In the instant case, petitioner failed to prove that respondent willfully neglected his parental duties.

The petition seeking termination of respondent-father’s parental rights was filed on or about 20 July 2005.  The pertinent period of inquiry for the purposes of this allegation is from 20 January to 20 July 2005.  Petitioner did not present any evidence demonstrating Jonathan T. abandoned his child during the pertinent time period.  

As noted above, Jonathan fulfilled nearly all of the recommendations of the D.S.S.  He attended and completed parenting and anger management classes.  Jonathan also obtained a substance abuse and a mental health assessment.  He obtained stable housing and employment during the pertinent time period.  Jonathan followed the recommendations of the Thompson’s Children’s Home while B.C.T. resided in their facility until January 2003.  He participated in consistent and regular visitation with B.C.T. until that visitation became contingent on him funding family therapy with his son and his incarceration made visits impossible.  

Certainly, Jonathan cannot lose his parental rights on the basis of his inability to pay for uninsured therapy visits.  In fact, the record demonstrates significant efforts by Jonathan to regain custody of his son, or at least to prevent the termination of his parental rights.  In following the recommendations of D.S.S., Jonathan showed that he was not willing to relinquish his responsibilities as a father.  

As such, petitioner failed to prove by clear, cogent, and convincing evidence that Jonathan willfully abandoned his child in the sixth months next preceding the filing of the petition to terminate his parental rights.  The trial court erred in finding this as grounds to terminate respondent’s parental rights.  

This Court should reverse the trial court’s order terminating his parental rights and order a new trial in this matter.

3.
THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING THAT IT WAS IN B.C.T.’S BEST INTEREST TO TERMINATE HIS FATHER’S PARENTAL RIGHTS.  THE TRIAL COURT HEARD NO EVIDENCE OF B.C.T.’S CURRENT LIVING SITUATION AND, AS SUCH, COULD NOT DETERMINE THAT IT WAS IN THE CHILD’S BEST INTEREST TO IRREVOCABLY TERMINATE HIS FATHER’S PARENTAL RIGHTS.

(Assignment of Error Nos. 4 & 5: T. p. 67, lines 6-10; R. pp. 88-89, 96-97)

STANDARD OF REVIEW


This court reviews for abuse of discretion a trial court’s decision that it would be in the children’s best interest to terminate parental rights.  In re Blackburn, 142 N.C. App. 607, 613, 543 S.E.2d 906, 910 (2001).  
LAW AND ANALYSIS

In the instant case, the trial court heard evidence of Jonathan attempting to improve his situation and suitability to parent.  He did nearly all that was recommended by D.S.S. to regain custody of his son.  Jonathan should not lose his parental rights as a result of his financial inability to fund consistent counseling sessions.  The court’s rulings in this matter were fundamentally unfair. 

The termination of parental rights is a drastic and permanent measure.  The bond between a parent and a child is extremely important and should not be severed easily.  The court did not need to terminate parental rights in this matter to keep B.C.T. in his foster parents’ physical custody.  In doing so, however, the court has eliminated Jonathan from the child’s life.  This is not in the child’s best interest.  Even if the court had grounds to terminate his parental rights, which appellant does not concede, the automatic solution was not to terminate his relationship with his child.

Upon the court finding that one or more of the statutory grounds exist for termination of parental rights under N.C.G.S. §7B-1111, the court must proceed to the disposition of the case.  In the Matter of Matherly, 149 N.C. App. 452, 454, 562 S.E.2d 15 (2002).  At this point, the court considers the best interests of the child.  Id.

At this stage, neither party has the burden of proof and no presumption arises upon a finding under §7B-1111.  In the Matter of Mitchell, 148 N.C. App. 483, 490, 559 S.E.2d 237, 242, reversed on other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002).  The determination of best interest consists of an inquiry by the trial court into whether the best interest of the child warrants termination of parental rights.  Id.  

Even a factual finding that the child thrives in her present living situation, away from that of the respondent-parent, does not alone support concluding that it is in the child’s best interest to terminate that parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911 (1994).  Furthermore, a finding that the child has more financial stability in his present living situation does not, by itself, support a conclusion of best interest to terminate.  Id.  In the case at bar, the trial court erred in finding that it was in B.C.T.’s best interest to terminate his father’s parental rights.  

Even more disturbing is that the court ruled in this manner in the absence of evidence about B.C.T.’s current living situation or his foster parents.  As noted above, the termination of parental rights is a drastic and permanent measure that should not be taken lightly.  Temporary situations rendering a parent unable to care for their children should not result in an automatic termination of parental rights.  Even if a foster parent provides a better environment for a child than the parent is able to at that time, that does not necessarily indicate it is in that child’s best interest to terminate their parent’s parental rights.  The parent-child bond is too important to justify irrevocably severing the family unit on this basis.

In the case at bar, the trial court abused its discretion in finding that it is in the child’s best interest to terminate Jonathan’s parental rights.  This Court should vacate and reverse the order terminating his parental rights.

CONCLUSION


For all of the foregoing reasons, the respondent-father respectfully requests that this Court reverse or vacate the order of the trial court on 7 November 2005 terminating Jonathan T.’s parental rights to the juvenile B.C.T.

Respectfully submitted, this the 9th day of May, 2006.
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