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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT DID NOT MAKE THE FINDINGS NECESSARY TO SUPPORT THE GROUND FOR TERMINATION SET FORTH IN SECTION 7B-1111(a)(5) WHERE IT DID NOT MAKE FINDINGS WITH RESPECT TO WHETHER AN AFFIDAVIT OF PATERNITY HAD BEEN FILED WITH THE DEPARTMENT OF HEALTH AND HUMAN SERVICES?

II.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER TERMINATING PARENTAL RIGHTS WHERE THE ALLEGATIONS IN THE PETITION DID NOT COMPLY WITH SECTION 7B-1104(6) OF THE GENERAL STATUTES?

III.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT GROUNDS FOR TERMINATING THE FATHER’S RIGHTS EXISTED?


STATEMENT OF THE CASE

On 14 December 2006, Rose C., Guardian ad Litem for and on behalf of D.C., the petitioner mother, filed a petition for the termination of the parental rights of Mark Vanlone, the respondent father.  (R. pp. 2-4).  On 8 January 2007, Mr. Vanlone filed an answer asking the trial court to deny the petition.  (R. pp. 12-15).  The petitioner filed a voluntary dismissal, without prejudice, on 9 February 2007.  (R. pp. 18-19).

On 27 February 2007, the petitioner filed a second petition to terminate Mr. Vanlone’s parental rights.  (R. pp. 20-22; Appendix at pp. A-2 - A-3).  The case was tried before the Honorable Frederick B. Wilkins, Jr., Chief District Court judge presiding over the 21 May and 9 July 2007 Juvenile Sessions of District Court, Rockingham County.  (R. pp. 1, 64-69).  On 3 October 2007, the trial court entered written orders finding grounds to terminate the parental rights and terminating the parental rights of Mark Vanlone to his daughter.  (R. pp. 64-69; Appendix at pp. A-4 - A-9).

On 15 October 2007, Mr. Vanlone filed a handwritten, pro se Notice of Appeal.  (R. p. 71).  On 1 November 2007, Mr. Vanlone’s counsel filed a Notice of Appeal.  (R. pp. 74-76).  The court reporter delivered the transcript by placing a copy in the United States mail on 31 October 2007.  (R. pp. 59, 78).  Counsel for Mr. Vanlone received the transcript on 1 November 2007.  (R. pp. 59, 84).  Counsel served the proposed record on appeal on 13 November 2007, the Tuesday following the Veteran’s Day Holiday.  (R. pp. 79, 84).

The Court of Appeals entered an order extending the appellee’s deadline to serve amendments, objections, a proposed alternative record, or a notice of approval to 3 December 2007.  (R. p. 80).  The petitioner-appellee stipulated to the content of the record on 3 December 2007.  (R. pp. 81-84).  Counsel for the appellant filed the settled record on 10 December 2007.  (R. p. 92; Appendix at p. A-1).  


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the father’s parental rights.  The father is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2006) (Section 7B-1001(a)(6) applies to petitions filed on or after 1 October 2005).


STATEMENT OF THE FACTS

Mark Vanlone is B.C.’s father.  (R. p. 64, Finding No. 4; R. p. 65, Finding No. 7).  At trial, he testified and acknowledged that he was B.C.’s father.  (R. p. 64, Finding No. 5; T. pp. 53-54 ).

The child was born out of wedlock, and the parents have not married.  (T. p. 18).  The trial court found that the father did not provide substantial financial support for his child and that he had not established paternity or legitimated the child pursuant to Section 7B-1111(a)(5) of the General Statutes.  (R. p. 65, Finding Nos. 8 & 9; R. p. 65, Conclusion Nos. 3 & 4; R. p. 68, Conclusion Nos. 3 & 4).

The trial court did not make any findings with respect to whether an affidavit of paternity had been filed with the Department of Health and Human Services.  (R. pp. 64-69).  There is nothing in the record to indicate that the trial court made any inquiry of the Department of Health and Human Services, and the trial court did not incorporate any certified reply to an inquiry into the record.  The petitioner did not introduce any evidence with respect to whether an affidavit had or had not been filed.

When the father was a high school student, he lived with the mother and the maternal grandparents.  (T. pp. 31-33, 36-37, 55-56).  The child was conceived in the Spring of 2005.  In April 2005, the father was 17 years, 11 months old.  (T. p. 61).  The mother was 13 years, 2 months old.  (T. p. 62).  The mother was thirteen years of age when she gave birth to the child.  (R. p. 64, Finding No. 4).

Shortly after the child’s birth, the father was charged with statutory rape in that he was 4 years and 9 months older than the mother and the mother had not reached the age of consent.  The charges were pending at the time of the termination hearing.  (R. p. 64, Finding No. 6; T. pp. 51-52, 61-62).  The father testified at the 21 May 2007 hearing.  The court told that father that the proceedings were being recorded and that his answers could be used against him in future criminal proceedings.  (T. p. 51).  The father stated that he understood that the criminal charges were pending and that his testimony could be used against him.  (T. p. 52).  He acknowledged that he was B.C.’s father.  (R. p. 64, Finding No. 5; T. pp. 53-54).

The father voluntarily took a paternity test in August 2006.  (T. p. 53).  The DNA testing conclusively established that he was B.C.’s father.  (R. p. 65, Finding No. 7; T. pp. 47-48; Plaintiff’s Exhibit No. 2, R. pp. 62-63).

In February 2006, the trial court in the criminal proceeding entered a no contact order that prohibited the father from having any contact, direct or indirect, with the mother or her family.  (T. pp. 18-19, 23-24, 26, 39, 42, 56-57).  The maternal grandmother asked the court to impose this directive as a condition of the father’s pre-trial release.  (T. pp. 23-24, 40).  The judge told the father that he would go to jail if he violated the no contact order.  (T. pp. 24, 57).

Prior to the filing of the petition, the father did not pay any child support to the mother or the maternal grandmother.  (R. p. 65, Finding Nos. 8 & 11; T. pp. 13, 18, 42).  Through his attorney, the father asked the assistant district attorney for permission to contact child support and he received permission to contact child support.  (T. p. 59).  In March 2007, after the filing of the petition, the father contacted child support, filed an application asking child support to establish a child support obligation, and provided information with respect to his employment history.  (R. p. 65, Finding No. 10; R. pp. 42-48; T. pp. 16-18, 59, 63-65; Petitioner’s Exhibit No. 1, R. p. 61).  The maternal grandmother and the mother were contacted.  (R. p. 61; T. pp. 16-18).  They informed child support that they did not want any child support, and a child support action was not instituted.  (T. p. 59).  The father did purchase health insurance for the child through Blue Cross & Blue Shield.  (T. p. 58).

After being released from jail in February 2006, the father completed GED classes.  He then worked at Lowe’s Distribution Center.  In January 2007, he began working at Glass Dynamics, and he earned approximately $360 per week before taxes while working for that employer.  At the time of the May 2007 hearing, he owned his own tree business and had two employees.  (T. pp. 66-67).  Between the May and July hearings, the father left the State of North Carolina, violating his bond conditions.  At the time of the July hearing, the father was in custody in Utah.  (R. p. 67, Finding No. 3).  The father was in jail in North Carolina when he signed the Notice of Appeal.  (R. p. 71).

The petition did not allege that the child had been born out of wedlock, that the father had not legitimated the child, or that the petitioner was seeking to terminate the father’s rights based on the ground set forth in Section 7B-1111(a)(5).  (R. pp. 20-21).  At trial, the father objected to the court finding this ground for termination.  (T. pp. 76, 78).  The judge stated that it was part of the evidence and overruled the father’s objection.  (T. p. 78).

The court found that father did not provide substantial financial support and that he did not establish paternity or legitimate the child pursuant to Section 7B-1111(a)(5) of the General Statutes.  (R. p. 65, Finding Nos. 8-11).  The trial court concluded that the father willfully failed to provide substantial support for his child within the meaning of Section 7B-1111(a)(5)(d).  (R. p. 65, Conclusion No. 3; R. p. 68, Conclusion No. 3).  The court also concluded that the child was born out of wedlock and that the father willfully failed to establish paternity or legitimate the child pursuant to Section 7B-1111(a)(5).  (R. p. 65, Conclusion No. 4; R. p. 68, Conclusion No. 4).  The court did not consider any evidence or make any findings or conclusions with respect to whether an affidavit of paternity had been filed with the Department of Health and Human Services.  (R. pp. 64-69).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove at least one statutory ground by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2006).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110 (West Cum. Supp. 2006); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT DID NOT MAKE THE FINDINGS NECESSARY TO SUPPORT THE GROUND FOR TERMINATION SET FORTH IN SECTION 7B-1111(a)(5) WHERE IT DID NOT MAKE FINDINGS WITH RESPECT TO WHETHER AN AFFIDAVIT OF PATERNITY HAD BEEN FILED WITH THE DEPARTMENT OF HEALTH AND HUMAN SERVICES.

Assignments of Error Nos. 1, 2, 9, 10, 11, 18, 21

R. pp. 85, 87, 89

A.
Standard of Review


The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court did not consider evidence or make findings with respect to whether an affidavit of paternity had been filed.

The petitioner did not present any evidence with respect to whether the father had established paternity by filing an affidavit in the central registry maintained by the Department of Health and Human Services.  The trial court did not make any inquiry of DHHS, and the court did not incorporate any reply from DHHS in the record of the proceedings.  The trial court did not consider any evidence or make any findings with respect to whether the father had established paternity in this manner.  (R. pp. 64-69; Appendix at pp. A-4 - A-9).

1.
The trial court is required to make findings with respect to all four subsections of Section 7B-1111(a)(5).

A court may terminate parental rights upon finding that the

father of a juvenile born out of wedlock has not, prior to the filing of a petition or motion to terminate parental rights:

a.
Established paternity judicially or by affidavit which has been filed in a central registry maintained by the Department of Health and Human Services; provided, the court shall inquire of the Department of Health and Human Services as to whether such an affidavit has been so filed and shall incorporate in the record the Department’s certified reply; or

b.
Legitimated the juvenile pursuant to provisions of G.S. 49-10 or filed a petition for this specific purpose; or

c.
Legitimated the juvenile by marriage to the mother of the juvenile; or

d.
Provided substantial financial support or consistent care with respect to the juvenile and mother.

N.C.G.S. § 7B-1111(a)(5) (West Cum. Supp. 2006) (emphasis added); (Appendix at p. A-12).  The court is required to make “specific findings of fact as to all four subsections and the petitioner bears the burden of proving the father has failed to take any of the four actions.”  In the Matter of I.S., 170 N.C. App. 78, 88, 611 S.E.2d 467, 473 (2005); In re Harris, 87 N.C. App. 179, 188, 360 S.E.2d 485, 490 (1987).  Upon making a finding that the father has not attempted any of the four actions, the trial court may terminate the father’s parental rights.  In re T.L.B., 167 N.C. App. 298, 302, 605 S.E.2d 249, 252 (2004); In the Matter of Hunt, 127 N.C. App. 370, 373, 489 S.E.2d 428, 430 (1997).

2.
The trial court did not consider evidence or make findings with respect to whether the father established paternity by filing an affidavit with the Department of Health and Human Services.

The record does not indicate that the trial court made any inquiry of the Department of Health and Human Services as required by Section 7B-1111(a)(5)(a).  The petitioner did not introduce any evidence indicating that an inquiry had been made.  The petitioner did not ask the trial court to admit any certified reply into evidence.  A certified reply from DHHS is not part of the record on appeal.  The trial court did not make any findings with respect to whether an affidavit had been filed with DHHS.  (R. pp. 64-69).

The trial court found that the father had not provided substantial child support pursuant to Section 7B-1111(a)(5)(d) and that the father had not “established paternity or legitimated the Child, pursuant to North Carolina General Statute § [7B-1111(a)(5)].”  (R. p. 65, Finding Nos. 8 & 9).  The court concluded that the father willfully failed to provide financial support within the meaning of Section 7B-1111(a)(5)(d) and that the father failed to establish paternity or legitimate the child pursuant to Section 7B-1111(a)(5).  (R. p. 65, Conclusion Nos. 3 & 4). 

The trial court also found that the father had not provided substantial support since 21 May 2007.  (R. p. 67, Finding No. 5).  The court found that, since 21 May 2007, the father had failed to establish paternity or legitimate the child pursuant to Section 7B-1111(a)(5).  (R. p. 68, Finding No. 6).  The court again concluded that the father willfully failed to provide financial support within the meaning of Section 7B-1111(a)(5)(d) and that the father failed to establish paternity or legitimate the child pursuant to Section 7B-1111(a)(5).  (R. p. 68, Conclusion Nos. 3 & 4).  The court concluded that grounds existed to terminate the father’s parental rights.  (R. p. 65, Conclusion No. 5; R. p. 68, Conclusion No. 5).

The trial court’s findings and its conclusions of law are not sufficient to establish the ground set forth in Section 7B-1111(a)(5).  The trial court did not make any findings or consider any evidence with respect to whether the father had established paternity by affidavit.  In addition, the court did not make any inquiry of the Department of Health and Human Services and did not incorporate any certified reply into the record.  For these reasons, the trial court erred by concluding that the ground set forth in Section 7B-1111(a)(5) existed and by terminating the father’s rights based on its conclusions of law.  See I.S., 170 N.C. App. at 86-88, 611 S.E.2d at 472-73 (reversing termination order where the trial court did not make any findings or consider evidence with respect to whether an inquiry had been made as to the filing of an affidavit with the Department of Health and Human Services).

C.
The findings relating to establishing paternity are not supported by clear, cogent, and convincing evidence because the petitioner did not present any evidence with respect to whether an affidavit had been filed.

The trial court found that the father had “not established paternity or legitimated the Child, pursuant to North Carolina General Statute § [7B-1111(a)(5)].”  (R. p. 65, Finding No. 9).  The court also found that the father had not established paternity or legitimated the child after 21 May 2007.  (R. p. 68, Finding No. 6).  The petitioner did not present any evidence with respect to whether an affidavit had been filed with the Department of Health and Human Services.  The parties did not discuss this requirement at trial, and the findings at issue are not specific enough to warrant a determination that the trial court found that an affidavit had not been filed.  Even assuming arguendo that the trial court made findings with respect to the filing of an affidavit, the findings are not supported by any evidence in the record.  For this reason, the father asks this Court to either hold that the trial court did not make the required finding or that finding no. 9 in the May 21 order and finding no. 6 in the July order are not supported by clear, cogent, and convincing evidence with respect to the filing of an affidavit of paternity with the Department of Health and Human Services.

D.
The trial court’s order is not supported by adequate conclusions of law.

The trial court erred by finding the ground for termination set forth in Section 7B-1111(a)(5) existed.  (R. p. 65, Conclusion Nos. 3 & 4; R. p. 68, Conclusion Nos. 3 & 4).  The trial court erred by finding that grounds existed to terminate the father’s parental rights.  (R. p. 65, Conclusion No. 5; R. p. 68, Conclusion No. 5).  Accordingly, the father asks this Court to vacate the order terminating his parental rights.

II.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER TERMINATING PARENTAL RIGHTS WHERE THE ALLEGATIONS IN THE PETITION DID NOT COMPLY WITH SECTION 7B-1104(6) OF THE GENERAL STATUTES.

Assignments of Error Nos. 5, 6, 7

R. p. 86

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  By this assignment, the father contends that the trial court lacked jurisdiction to terminate his parental rights on the basis of the ground set forth in Section 7B-1111(a)(5) because the petition did not include sufficient allegations to warrant a conclusion on this ground.  This is a question of law, and the standard of review that applies to this assignment is de novo.  See In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002).

B.
The petition did not include sufficient allegations to warrant a determination with respect to the ground set forth in Section 7B-1111(a)(5).

Section 7B-1104(6) requires the petition to include facts “that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C.G.S. § 7B-1104(6) (West Cum. Supp. 2006) (Appendix at p. A-10).  The factual “allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re A.D.L., 169 N.C. App. 701, 709, 612 S.E.2d 639, 644, disc. rev. denied by 359 N.C. 852, 619 S.E.2d 402 (2005);  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.  “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions, or conditions are at issue.”  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.

1.
The petition was not sufficient to notify the father that the ground set forth in Section 7B-1111(a)(5) was at issue.

The petitioner did not allege that the father failed to establish paternity judicially or by affidavit.  (R. pp. 20-21; Appendix at pp. A-2 - A-3).  The petitioner did not allege that the father failed to legitimate the child.  (R. pp. 20-21).  The petitioner did not allege that the child was born out of wedlock or allege that the parents were not married.  (R. pp. 20-21).  The petition did not refer to Section 7B-1111(a)(5) or otherwise put the father on notice that this ground was issue. 

The petitioner alleged that the child was born in 2006, that the child had resided with the mother and the mother’s parents since birth, that the petitioner was the mother, and that Mr. Vanlone was the father.  (R. pp. 20-21, Allegations Nos. 1-4).  The petitioner made three specific allegations relating to the father:

5.  Father has no contact with the Child and has failed to provide substantial financial support for his legal Child for at least six consecutive months immediately preceding the filing of said Petition, although, upon information and belief, he is physically and financially able to do so.

6.  Father is awaiting trial on pending charges for statutory rape.  The Child at issue in this matter is the product of said statutory rape.

7.  Father has willfully abandoned the Child by failing to perform the natural and legal obligations of parental care and support for at least six consecutive months immediately preceding the filing of said Petition.

(R. p. 20, Allegation Nos. 5-7).  The petitioner then alleged that she was a fit and proper person to have custody, it was in the best interests of the child to terminate the father’s rights, and the petition was not filed to circumvent the provisions Chapter 50A.  (R. p. 20, Allegation Nos. 8-10).

The petition did not refer Section 7B-1111(a)(5) or otherwise allege facts sufficient to warrant a determination with respect to this ground.  See I.S., 170 N.C. App. at 86-88, 611 S.E.2d at 472-73 (2005);  T.L.B., 167 N.C. App. at 302, 605 S.E.2d at 252; Harris, 87 N.C. App. at 188, 360 S.E.2d at 490.  The petitioner failed to make any allegations with respect to subsections 7B-1111(a)(5)(a)-(c).  The petition did not include any reference to legitimation, establishing paternity, or the fact that the child was born out of wedlock.  Under these circumstances, the petition was not sufficient to put the father on notice with respect to this ground.

2.
The father raised this issue at trial.

The father objected to the trial court’s use of this ground.  Counsel objected to the court making a conclusion with respect to Section 7B-1111(a)(5) in that it was not one of the grounds listed in the petition.  (T. pp. 76, 78).  The trial court overruled the objection.  (T. p. 78).  Accordingly, the father preserved this issue for appellate review.

3.
The trial court lacked subject matter jurisdiction to terminate the father’s rights on the basis of Section 7B-1111(a)(5).

The petition did not contain sufficient facts to warrant a determination with respect to the ground set forth in Section 7B-1111(a)(5).  Accordingly, the trial court did not have subject matter jurisdiction to enter an order terminating the father’s parental rights on the basis of this ground.  In that this is the only ground found by the trial court, the father asks this Court to vacate the order terminating his parental rights.

III.
THE TRIAL COURT ERRED BY FINDING THAT GROUNDS FOR TERMINATING THE FATHER’S RIGHTS EXISTED.

Assignments of Error Nos. 1, 10, 11, 12, 13

R. pp. 85, 87-88

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The findings do not support the ground set forth in Section 7B-1111(a)(5).

The father incorporates by reference the argument set forth in Section I of this brief.  The trial court did not consider evidence or make findings with respect to whether an affidavit of paternity had been filed with the Department of Health and Human Services.  See N.C.G.S. § 7B-1111(a)(5)(a).  Accordingly, the trial court’s conclusions with respect to this ground are not supported by adequate findings or clear, cogent, and convincing evidence.  (R. p. 65, Conclusion Nos. 3 & 4; R. p. 68, Conclusion Nos. 3 & 4).

C.
The trial court did not find the grounds relating to failure to pay child support and failure to pay a reasonable portion of the care of a child placed outside the home.

The trial court is required to “adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent.”  N.C.G.S. § 7B-1109(e) (Appendix at p. A-11).  The trial court’s findings and conclusions must be sufficiently specific to reveal the basis for terminating a parent’s rights.  In re T.M.H., ___ N.C. App. ___, ___, 652 S.E.2d 1, 3 (2007), temp. stay allowed by ___ N.C. ___, ___ S.E.2d ____, 2007 WL 3355625 (1 November 2007); In re D.R.B., ___ N.C. App. ___, ___, 643 S.E.2d 77, 80 (2007).  In its conclusions, the trial court cited one statutory ground for termination, Section 7B-1111(a)(5).  The trial court’s findings and conclusions are not sufficiently specific to permit the conclusion that the trial court intended to find any other ground.  In addition, the findings and conclusions are not sufficient to support a determination with respect to any other ground.

1.
The minor child did not live outside the home.

A court may terminate parental rights upon making a finding that the “juvenile has been placed in the custody of a county department of social services, a licensed child-placing agency, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.”  N.C.G.S. § 7B-1111(a)(3) (West Cum. Supp. 2006) (Appendix at p. A-12).  Section 7B-1111(a)(3) requires a parent “to pay that portion of the cost of foster care for the child that is fair, just and equitable based upon the parent’s ability or means to pay.”  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).  Nonpayment of child support constitutes a failure to pay a reasonable portion of the cost of care “if and only if respondent [is] able to pay some amount greater than zero.”  In re Bradley, 57 N.C. App. 475, 479, 291 S.E.2d 800, 802 (1982).

The trial court concluded that the father “willfully failed to provide substantial financial support for his legal Child for at least six consecutive months immediately preceding the filing of the Motion, within the meaning of NCGS § [7B-1111(a)(5)(d)].”  (R. p. 65, Conclusion No. 3; R. p. 68, Conclusion No. 3.  This conclusion specifically refers to Section 7B-1111(a)(5)(d) and addresses the requirements of that subsection.  The trial court’s finding is not sufficiently specific to permit the conclusion that the trial court also intended to find the ground set forth in Section 7B-1111(a)(3).

In addition, the ground set forth in Section 7B-1111(a)(3) does not apply to this case because the mother had custody and the child was not in the custody of DSS, a child-placing agency, a child-caring institution, or a foster home.  The trial court found that the child “currently resides with the Petitioner, and [the child’s] maternal grandparents . . . and has resided there with Petitioner and [the child’s] maternal grandparents since her birth.”  (R. p. 64, Finding No. 3).  When the child is in the custody of a parent, Section 7B-1111(a)(3) does not apply.

2.
The father was not required to pay child support by a judicial decree or custody agreement.

Section 7B-1111(a)(4) does not apply because the father was not subject to a child support order or an agreement to pay child support.

A court may terminate parental rights upon making a finding that a non-custodial parent “has for a period of one year or more next preceding the filing of the petition or motion willfully failed without justification to pay for the care, support, and education of the juvenile, as required by [a judicial] decree or custody agreement.”  N.C.G.S. § 7B-1111(a)(4) (West Cum. Supp. 2006) (Appendix at p. A-12).  A petitioner does not have to prove that the respondent had the ability to pay support if there is proof of a valid court order, but the respondent may rebut the evidence of ability to pay by presenting evidence that he or she is unable to pay the amount ordered by a prior court.  In re J.D.S., 170 N.C. App. 244, 257-58, 612 S.E.2d 350, 358-59, cert. denied, 360 N.C. 64, 360 N.C. 176, 623 S.E.2d 584 (2005); In the Matter of Roberson, 97 N.C. App. 277, 281, 387 S.E.2d 668, 670 (1990).

In this case, the trial court’s findings and conclusions are not sufficient to show that the court intended to terminate parental rights upon this ground.  Even more important, the findings did not support this ground because the father was not subject to a judicial decree or custody agreement requiring him to pay child support, and the trial court did not find that the father had failed to pay support for a period of one year or more.  (R. pp. 64-69).

The evidence at trial tended to show that, after the filing of the petition, the father filed an application with the Rockingham County Department of Social Services, Child Support Enforcement Division.  DSS contacted the maternal grandmother, but she did not want any financial support from the father, and a child support action was not instituted.  At the time of the hearing, the parties had not entered into any agreement because the mother refused to do so.  The evidence is undisputed that the father had not been required to pay child support by a judicial decree or custody agreement.  Thus, Section 7B-1111(a)(4) does not apply.

D.
The trial court did not find that the father willfully abandoned his child.

The petitioner alleged that the father willfully abandoned his child.  (R. p. 20).  The trial court did not find that the father willfully abandoned his child.  (R. pp. 64-69).

A court may terminate parental rights upon making a finding that the parent “willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition . . . .”  N.C.G.S. § 7B-1111(a)(7) (West Cum Supp. 2006).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986); In re Young, 346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997).  Incarceration, standing alone, is not sufficient to establish willful abandonment.  In re Maynor, 38 N.C. App. 724, 727, 248 S.E.2d 875, 877 (1978) (stating that the fact that a parent committed a crime is not sufficient to show a purpose to forgo all parental duties); see Harris, 87 N.C. App. at 184, 360 S.E.2d at 488.  Whether a parent has a willful intent to abandon his child is a question of fact to be determined by the trial court based on the evidence presented at trial.  In re T.C.B., 166 N.C. App. 482, 485, 602 S.E.2d 17, 19 (2004).

At the request of the maternal grandmother, the court in the criminal case ordered the father, as a condition of his pre-trial release, to have no contact, direct or indirect, with the mother and her family.  This order was entered in February 2006, and this order was in effect at the time of the filing of the petition.  Under these circumstances, the evidence did not support a conclusion that the father willfully abandoned his child.  See T.C.B., 166 N.C. App. at 485-88, 602 S.E.2d at 19-21 (the findings did not support willful abandonment where the respondent’s criminal lawyer instructed him not to contact the child until the criminal case had been resolved).  After considering the arguments of the parties, the trial court did not find that the father willfully abandoned his child.  (R. pp. 64-69).  Thus, this ground does not support the termination of the father’s rights.

E.
The trial court erred by concluding that grounds existed to terminate the father’s parental rights.

The trial court’s findings and conclusions were not sufficient to establish the ground for termination set forth in Section 7B-1111(a)(5).  The trial court did not make a conclusion of law with respect to any other ground.  Accordingly, the father asks this Court to vacate the order terminating his parental rights.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant father, Mark Vanlone, asks this Court to vacate the order terminating his parental rights.

This the 9th day of January, 2008.
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