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BRIEF FOR RESPONDENT-FATHER 
QUESTIONS PRESENTED FOR REVIEW 

I. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN 

ENTERING A TERMINATION ORDER WHEN IT LACKED SUBJECT MATTER JURISDICTION BECAUSE THE TERMINATION PETITION wAS NOT PROPERLY VERIFIED and RECORD EVIDENCE failed to show THE IDENTITY OF THE PERSON AUTHORIZED TO ADMINISTER OATHS?
 STATEMENT OF THE CASE

Durham County Department of Social Services (“Petitioner”) filed a juvenile petition on 7 February 2007 alleging that B.A.T. (“minor child”) was neglected and dependent (R. pp. 4-6).  

The minor child was adjudicated neglected and dependent on 24 May 2006 (R. pp. 32-36). On 6 February 2008, Petitioner filed a motion to terminate the parental rights of Respondent-Father (R. pp. 121-128). On 4 June 2008, the trial court terminated Respondent-Father’s parental rights to the minor child (R. pp. 158-164). Respondent-Father appealed on 10 July 2008 (R. p. 166).   
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Respondent-Father appeals from a final order terminating his parental rights to his daughter, B.A.T.  This Court has jurisdiction over this appeal pursuant to N.C. Gen. Stats. §§ 7A-27(c), 7B-1001 (a)(6), and 7B-1002(4) (2008). 
STATEMENT OF THE FACTS

Durham County Department of Social Services (“Petitioner”) filed a juvenile petition on 7 February 2007 alleging that B.A.T. (“minor child”) was neglected and dependent (R. pp. 4-6). 
The verification section of the petition contains the signature or initials of a person who is unidentified by the record as someone authorized to administer oaths for the purpose of verifying the petition (R. p. 5). 

The minor child was adjudicated neglected and dependent on 24 May 2006 (R. pp. 32-36). On 6 February 2008, Petitioner filed a motion to terminate the parental rights of Respondent-Father (R. pp. 121-128).  In November of 2007, the mother of the minor child had relinquished her parental rights of B.A.T. to a designated prospective adoptive parent (R. p. 121; T. pp. 28-31).  By the time of the termination hearing in June of 2008, the foster mother had decided she did not wish to adopt the minor child and Petitioner had not yet identified a prospective adoptive home for B.A.T. (T. pp. 28-31).  


On 4 June 2008, the trial court terminated Respondent-Father’s parental rights to the minor child, finding that he had neglected and abandoned B.A.T. and that he had failed to pay a reasonable portion of the cost of her care though physically and financially able to do so (R. pp. 158-164). The trial court also found it was in the best interests of B.A.T. to terminate Respondent-Father’s parental rights to her, and it is from that order that Respondent-Father appeals (R pp. 166). 
ARGUMENT

I.
 The trial court COMMITTED REVERSIBLE ERROR


IN ENTERING A TERMINATION ORDER WHEN IT LACKED SUBJECT

MATTER JURISDICTION BECAUSE THE TERMINATION PETITION

wAS NOT PROPERLY VERIFIED and RECORD EVIDENCE failed to

show THE IDENTITY OF THE PERSON AUTHORIZED TO ADMINISTER OATHS. 
Assignments of Error 1 and 2 (R. p. 171)

Appellant will argue the above assignments of error simultaneously
STANDARD OF REVIEW
Respondent-father assigns error to the trial court’s failure to obtain subject matter jurisdiction. Subject matter jurisdiction may be raised for the first time on appeal. See N. C. R. App. P. 10(a) (2005) and State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976). For questions of subject matter jurisdiction, the standard of review is de novo.  See e.g., Raleigh Rescue Mission, Inc. v. Bd. of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E. 2d 588, 590 (2002); Beauchesne v. Univ. of N.C. at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997). Under the de novo standard, the trial court is required to consider the question of jurisdiction ‘anew’ as if not previously considered or decided.” See Raleigh Rescue Mission and Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (2003).

Respondent-Father also assigns error to Petitioner’s violation of N.C. Gen. Stat. § 7B-403(a) (2005). Violation of the clear mandate of a statute has been held by this Court to constitute error per se. See e.g., In re Alexander, 158 N.C. App. 522,581 S.E. 2d 466 (2003); State v. Parker, 350 N.C. 411, 516 S.E.2d 106 (1999); Richard v. Michna, 110 N.C. App. 817,822, 431 S.E.2d 485-488 (1993); and State v. Hucks, 323 N.C. 571, 581, 374 S.E.2d 240, 245 (1988). “The use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error” In re Z.T.B., 170 N.C. App. 564, 569, 613 S.E. 2d 298, 3005 (2005) citing In re Eades, 143 N.C. App. 712, 713, 547 S.E. 2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E. 2d 759 (1985) and In re Wade, 67 N.C. App 708, 313 S.E.2d 862 (1984).
________________

N. C. Gen. Stat. § 7B-403(a) (2005) provides as follows:

All reports concerning a juvenile alleged to be 
abused, neglected, or dependent shall be referred 
to the director of the department of social 
services for screening. Thereafter, if it is 
determined by the director that a report should be 
filed as a petition, the petition shall be drawn by 
the director, verified before an official authorized
to administer oaths, and filed by the clerk, 
recording the date of filing.

   This Court held in In re Green, 67 N.C. App. 501, 504, 313 S.E.2d 193, 195 (1984) that “the failure of the petitioner to sign and verify the petition before an official authorized to administer oaths render[s] the petition fatally deficient and inoperative to invoke the jurisdiction of the court over the subject matter.”  

In accordance with the statute and this Court’s ruling in Green, a juvenile petition must not only be signed but verified before an official authorized to administer oaths. Emphasis added.  In the instant case, the evidence in the record does not identify the person before whom the authorized representative of the Director of the Durham County Social Services swore to the veracity of the allegations in the petition, as none of the boxes under the signature of the person authorized to administer oaths was checked (R. p. 5). 

In In re Dj.L., D.L., and S.L., ___N.C. App. ___, 646 S.E.2d 134 (2007) this Court held that, “N.C. Gen. Stat.§ 7B-403(a) (2005) provides that a juvenile petition alleging abuse, neglect, or dependency ‘shall be drawn by the director, verified before an official authorized to administer oaths, and filed by the clerk, recording the date of filing.’ We read the phrases beginning with ‘drawn,’ ‘verified,’ and ‘filed’ to be separate requirements.”  In regards to proper verification of the petition, the Court stated in Dj.L.: 


Second, N.C. Gen. Stat. § 7B-403(a) requires a petition alleging abuse, neglect, or dependency to be "verified before an official authorized to administer oaths." N.C. Gen. Stat. § 1A-1, Rule 11(b) sets forth the substance of such verification, stating, [i]n any case in which verification of a pleading shall be required by these rules or by statute, it shall state in substance that the contents of the pleading verified are true to the knowledge of the person making the verification, except as to those matters stated on information and belief, and as to those matters he believes them to be true.

      

Correspondingly, N.C. Gen.Stat. § 10B-40(d) (2005)(fn1) sets forth a form of verification sufficient for acceptance by North Carolina courts, stating, 


(d) A notarial certificate for an oath or affirmation taken by a notary is sufficient and shall be accepted in this State . . . if it includes all of the following:


(1) Identifies the state and county in which the oath or affirmation occurred;


(2) Names the principal who appeared in person before the notary unless the name of the principal otherwise is clear from the record itself.


(3) States that the notary has either (i) personal knowledge of the identity of the principal or (ii) satisfactory evidence of the principal's identity, indicating the nature of that satisfactory evidence;


(4) Indicates that the principal who appeared in person before the notary signed the record in question and certified to the notary under oath or by affirmation as to the truth of the matters stated in the record.


(5) States the date of the oath or affirmation.


(6) Contains the signature and seal or stamp of the notary who took the oath or affirmation.


(7) States the notary's commission expiration date.

Id. at ___, 137-138.


In the instant case, the evidence in the record does not show that requirements #1, #3, #6 and #7 were met. Accordingly, the juvenile petition was not properly verified and the trial court did not obtain jurisdiction over the subject matter.  
CONCLUSION

Because the trial court failed to obtain jurisdiction over the subject matter involving B.A.T. due to the improper verification of the underlying juvenile petition, the order terminating Respondent-Father’s parental rights to B.A.T. must be vacated.  

Respectfully submitted, this the 20th day of October, 2008.
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