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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY ABANDONED HER CHILD WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OF FACT NOR BY CLEAR AND CONVINCING EVIDENCE?
II.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT MS. HOWELL FAILED TO PAY FOR THE CARE, SUPPORT, AND EDUCATION OF HER CHILD AS REQUIRED BY A SUPPORT ORDER?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT MS. HOWELL NEGLECTED THE CHILD ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS NOR CLEAR AND CONVINCING EVIDENCE?

IV.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO FIND THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILD TO NOT TERMINATE MS. HOWELL’S PARENTAL RIGHTS?

V.
WHETHER THE TRIAL COURT ERRED BY MAKING CERTAIN FINDINGS OF FACT?

STATEMENT OF THE CASE

On 14 September 2005, Robert Dale W., the petitioner, filed a petition asking the trial court to terminate the parental rights of the respondent-appellant mother, Anita Howell.  (R. pp. 4-7).  The case was tried before the Honorable Resson O. Faircloth, II, District Court judge, at the 12 December 2005 Juvenile Session of District Court, Johnston County.  (R. p. 3).  On or about 19 January 2006, the trial court entered a written order terminating Anita Howell’s parental rights.  (R. pp. 3, 53-59).  Counsel for the petitioner served a copy of the order by mailing a copy to appellant’s counsel on 2 February 2006.  (R. p. 59).  On 17 February 2006, Ms. Howell filed a written notice of appeal.  (R. p. 3, 60-61).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the respondent-appellant mother’s parental rights.  The respondent-appellant mother is entitled to appeal pursuant to Sections 7B-1113 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1113 (West 2004) (repealed by 2005 N.C. Sess. Law 398)(S.L. 2005-398 applies to petitions or actions filed on or after 1 October 2005); see also N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2005).

The petition in this case was filed on 14 September 2005.  For this reason, the current version of Section 7B-1001 does not apply to this case.  N.C.G.S. § 7B-1001(b) (West Cum. Supp. 2005) (providing that written notice of appeal shall be given within thirty days of entry of the order).  Section 7B-1113 required the appellant to file a written notice of appeal within ten days of the entry of the order.  N.C.G.S. § 7B-1113.  Counsel for petitioner served a copy of the order by mailing it to counsel for the appellant on 2 February 2006.  (R. p. 59).  Appellant filed the written notice of appeal on 17 February 2006.  (R. p. 60).  Undersigned counsel is filing a contemporaneous petition for writ of certiorari praying that this Court issue a writ pursuant to Rule 21(a)(1) of the North Carolina Rules of Appellate Procedure.  Appellant incorporates the petition by reference and prays this Court allow the petition.


STATEMENT OF THE FACTS

The respondent-appellant, Anita Howell, is A.S.W.’s mother.  (R. p. 53, Finding of Fact No. 2; T. p. 6).  The petitioner-appellee, Robert Dale W., is A.S.W.’s father.  (R. p. 53, Finding of Fact No. 1; T. pp. 5-6).  A.S.W. was fifteen years old at the time of the hearing.  (R. p. 54, Finding of Fact No. 7; T. pp. 4, 5, 70).

Anita Howell and petitioner separated on 1 June 1995.  They shared custody of the child for approximately seven years, with A.S.W. residing at the petitioner’s home for a week and with Ms. Howell the next week until the entry of a 10 December 2002 order in Robert Dale W. v. Anita Howell, 02 CVD 1616 (Johnston County).  In the 10 December 2002 order, the prior court granted temporary primary physical custody to the petitioner.  The prior court granted Anita Howell weekend and holiday visitation.  In the order, the prior court noted that petitioner waived his claim for child support.  The prior court ordered Anita Howell to reimburse the petitioner for one-half of the uninsured medical expenses and extracurricular expenses of the child within thirty days after submission of a bill.  (R. pp. 54-55, Finding of Fact No. 7; T. pp. 7-9).

In 2001 or 2002, Anita Howell forged payroll checks, taking $30,000 from her employer.  She went to prison on 30 December 2002 and was released on 30 July 2004.  She went back to prison on 11 August 2005 for violating probation by moving out of Johnston County without permission and by failing to complete her community service requirement.  At the time of the hearing she was in prison.  She was scheduled to be released on 8 July 2006.  (R. p. 55, Finding of Fact No. 8; R. p. 56, Finding of Fact No. 11; T. pp. 8, 12-13, 72-74, 84).

Ms. Howell testified that she began using cocaine sometime in 2001.  She quit using cocaine in December of 2002, and she had not used cocaine since.  At the time of the hearing, she was imprisoned at the Mary Frances Center in Tarboro.  At Mary Frances, Ms. Howell received treatment for her addiction to both alcohol and cocaine.  She testified that she had been in Mary Frances during her first incarceration, that she had not used cocaine since that time, and that she had returned to Mary Frances because she recognized that she is an addict and that she will be an addict for the rest of her life.  (T. pp. 3, 72, 74, 76, 88-89)

While in prison, Ms. Howell phoned her child.  She wrote several letters to the child.  The child mailed Ms. Howell a letter in August of 2005.  The child visited with Ms. Howell on one occasion while Ms. Howell was incarcerated for the 2002 offense.  (R. p. 55, Finding of Fact No. 9; T. pp. 65, 69, 70).  Since the most recent incarceration, Ms. Howell mailed a least two letters, including a letter wishing the child a happy birthday in November of 2005.  (T. p. 71).  

The petitioner submitted copies of medical and extracurricular expenses to Ms. Howell.  The petitioner introduced into evidence a list of medical and extracurricular expenses accrued in 2003.  The 2003 expenses totaled $3,519.63.  Ms. Howell did not pay any portion of the 2003 expenses.  The petitioner introduced into evidence a list of medical and extracurricular expenses accrued in 2004.  The 2004 expenses amounted to $2,091.00.  Ms. Howell did not pay any portion of the 2004 expenses.  The petitioner did not send Ms. Howell any bills after 2004.  (R. pp. 55-56, Finding of Fact No. 10).

The petitioner’s wife explained that she submitted the bills to Ms. Howell.  She did not submit any of the 2003 or 2004 expenses until after Ms. Howell’s initial release from prison in July of 2004.  She submitted the bills on a monthly basis beginning at some point after Ms. Howell’s release.  The petitioner’s wife stopped submitting the monthly statements at the end of 2004.  (T. pp. 50-51).

The trial court found that Ms. Howell testified that she obtained $30,000 dollars from her criminal activities, that she used these funds for her own needs, and that she did not pay the expenses of her child while she was out of prison.  (R. p. 56, Finding of Fact No. 11).  The transcript shows that Ms. Howell stated that she had joint custody of the child at the time of her crime, that she used the money for cocaine and living expenses, and that she used some of the money for the child’s care, including food and clothing.  She noted that she was not required to pay the petitioner anything at that time because they shared custody.  (T. pp. 73-74).  Ms. Howell acknowledged that she did not reimburse the petitioner for expenses incurred in 2003 and 2004, in part because she was not being allowed to visit.  (T. pp. 77-78).

The trial court found that Ms. Howell attended one of A.S.W.’s basketball games.  After her release in 2004, Ms. Howell visited on three or four occasions.  She did not send Christmas or birthday gifts during that period of time.  (R. p. 56, Finding of Fact No. 11; T. pp. 78).  Ms. Howell phoned the petitioner’s home, leaving messages asking her child to call her.  Ms. Howell made phone calls from a long distance number.  The child did not want to return the phone calls, and the petitioner did not require her to do so.  (T. pp. 24-25, 43-44).

The petitioner and his wife owned a three-bedroom house, which the child shared with a half-sister.  The child is an honor student who plays softball, volleyball, and basketball.  The petitioner has provided appropriate care, supervision, training, discipline, and medical care.  The child is healthy and well-adjusted to her home.  (R. p. 57, Finding of Fact No. 14; T. pp. 6, 15-16, 54).  Ms. Howell acknowledged that the petitioner had provided a good home.  She agreed that the petitioner and his wife had helped the child develop her mind and her body.  (T. p. 83).

The trial court found that Anita Howell willfully neglected A.S.W. by failing to provide for the child’s care, supervision, and discipline and by failing to provide for necessary medical care and financial support.  The trial court found that Anita Howell failed to pay for the care, support, and education of A.S.W. as required by orders of the court.  The court further found that Anita Howell had abandoned A.S.W. for at least six consecutive months immediately preceding the filing of the petition.  (R. pp. 56-57, Finding of Fact No. 13).  The trial court found that it was in the best interest of the minor child to terminate Ms. Howell’s parental rights, and the trial court entered an order doing so.  (R. p. 57, Finding of Fact No. 14; R. p. 58, Decretal No. 1).


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination exist.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2005).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves that one or more grounds for termination exist, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  Pursuant to the version of the statute that applies to this case, the trial court is required to terminate parental rights upon finding that a ground exists unless the court determines that the best interests of the child “require that the parental rights of the parent not be terminated.”  N.C.G.S. § 7B-1110(a) (West 2004) (amended by 2005 N.C. Sess. Law 398)(S.L. 2005-398 applies to petitions filed on or after 1 October 2005); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review is de novo.  In re J.S.L., ___ N.C. App. ___, ___, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of facts are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Id.

ARGUMENT

I.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY ABANDONED HER CHILD WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OF FACT NOR BY CLEAR AND CONVINCING EVIDENCE.

Assignments of Error Nos. 1, 4, 5, 9

R. pp. 69-71

A.
Standard of Review

In a portion of its thirteenth finding of fact, the trial court concluded that Ms. Howell had abandoned the minor child for at least six consecutive months immediately preceding the filing of the petition for termination.  (R. p. 57, Finding of Fact No. 13).  By this assignment Ms. Howell challenges this conclusion of law.  While set forth in the order as a finding of fact, the trial court’s finding with respect to a ground is a conclusion of law.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997) (a determination that requires the exercise of judgment is a conclusion of law).  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court’s conclusion is not supported by adequate findings of fact nor clear and convincing evidence. 

A court may terminate parental rights upon a finding that the parent “willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition . . . .”  N.C.G.S. § 7B-1111(a)(7) (West Cum Supp. 2005).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986); In re Young, 346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997).  Incarceration, standing alone, is not sufficient to establish willful abandonment.  In re Maynor, 38 N.C. App. 724, 727, 248 S.E.2d 875, 877 (1978) (stating that the fact that a parent committed a crime is not sufficient to show a purpose to forgo all parental duties); see In re Harris, 87 N.C. App. 179, 184, 360 S.E.2d 485, 488 (1987).  In the present case, neither the findings nor the evidence support the trial court’s conclusion with respect to abandonment.

1.
The trial court did not find that Ms. Howell willfully abandoned her child.

Whether a parent has a willful intent to abandon her child is a question of fact to be determined by the trial court based on the evidence presented at trial.  In re T.C.B., 166 N.C. App. 482, 485, 602 S.E.2d 17, 19 (2004).  In the present case, the trial court erred by concluding that this ground existed without finding that Ms. Howell willfully abandoned her child.  (R. pp. 56-57, Finding of Fact No. 13).  For this reason, the trial court’s findings of fact do not support its conclusion of law.

2.
The findings with respect to Ms. Howell’s incarceration are not sufficient.

The trial court found that Ms. Howell had been incarcerated on 30 December 2002 for larceny and forgery.  She was released on 30 July 2004.  Due to a probation violation, Ms. Howell was incarcerated on 11 August 2005, and she was incarcerated at the time of the hearing.  (R. p. 55, Finding of Fact No. 8).  Incarceration, standing alone, is not sufficient to establish willful abandonment.  Maynor, 38 N.C. App. at 727, 248 S.E.2d at 877.  In the present case, Ms. Howell’s incarceration does not permit the inference that she intended to abandon her child.

The child was fifteen years old at the time of the hearing.  Prior to December 2002, the petitioner and Ms. Howell shared custody.  (R. pp. 54-55, Finding of Fact No. 7).  Ms. Howell agreed to the terms of the consent custody order just prior to her initial incarceration.  She also signed a consent order following her release from custody in 2004.  In both orders, she retained visitation rights.

In August of 2005, Ms. Howell returned to prison.  She violated probation by moving out of Johnston County without permission and by failing to complete the community service requirement.  She was also in arrears with respect to the restitution requirement.  (T. pp. 72-73).  After returning to prison, she wrote her child, and her child wrote a letter in response.  (R. p. 55, Finding of Fact No. 9; T. p. 71).  Ms. Howell mailed birthday card in November of 2005, just after the relevant time period.  (T. p. 71).  While in prison, Ms. Howell sought treatment for her addiction to cocaine and alcohol at the Mary Frances Center in Tarboro.  She had not used cocaine since December of 2002.  (T. pp. 3, 72, 88-89, 93).  Ms. Howell was scheduled to be released on 8 July 2006.  (T. p. 84).  Under these circumstances, her incarceration does not support a finding of willful abandonment.


3.
The findings and evidence with respect to child support do not support the trial court’s conclusion.

The custody order required Ms. Howell to pay one-half of the uninsured medical expenses and one-half of the extracurricular expenses of the child.  The petitioner submitted a list of 2003 and 2004 expenses to Ms. Howell upon her release from prison in July of 2004.  The petitioner submitted additional monthly statements until the end of 2004.  Ms. Howell did not dispute the evidence that she did not reimburse the petitioner for the 2003 and 2004 expenses.  (R. pp. 54-55, Finding of fact No. 7; R. pp.  55-56, Finding of Fact No. 10; R. p. 56, Finding of Fact No. 11).

“A mere failure of the parent of a minor child in the custody of a third person to contribute to its support does not in and of itself constitute abandonment.  Explanations could be made which would be inconsistent with a [willful] intent to abandon.”  Bost v. Van Nortwick, 117 NC. App. 1, 18, 449 S.E.2d 911, 921 (1994), appeal dismissed by, 340 N.C. 109, 458 S.E.2d 183 (1995) (quoting Pratt v. Bishop, 257 N.C. 486, 501-02, 126 S.E.2d 597, 608 (1962)).  In the present case, the trial court did not make any findings with respect to whether Ms. Howell’s failure to reimburse constituted evidence of a willful intent to abandon the minor child.  The trial court did not make any findings with respect to Ms. Howell’s earnings or ability to pay during this period of time.

The petitioner called Ms. Howell as an adverse witness.  (T. p. 72).  The petitioner asked Ms. Howell about her failure to pay expenses as required by the court order.  (T. pp. 77-78).  Ms. Howell responded that she did not pay because she had been denied visitation.  (T. p. 78).  She also testified that she used funds to pay for her bills and to provide for an eighteen year old staying in her home.  (T. p. 79).  She testified that when she asked to see her child, she would receive a call saying that the petitioner’s family had other plans.  (T. p. 82).  She called the petitioner’s home in February of 2005, had a discussion with the child’s step-mother, and this conversation that did not go well.  (T. pp. 52-53, 84-86).  The petitioner acknowledged that, while out of prison, Ms. Howell called the child and left messages which were not returned.  (T. pp. 24-25, 43-44).

The trial court did not find that the failure to reimburse was evidence of a willful intent to abandon the child.  The evidence was that Ms. Howell had limited means, that she questioned some of the expenses, and that she did not have a good relationship with the petitioner or his wife.  She was upset that the child did not return phone calls.  Under these circumstances, the findings with respect to the failure to reimburse are not sufficient to support a conclusion that Ms. Howell willfully abandoned her child.

4.
The trial court’s other findings are not sufficient to show willful abandonment.

The trial court found that Ms. Howell phoned the child occasionally from prison.  She wrote several letters to the child, and the child wrote her a letter in August of 2005.  (R. p. 55, Finding of Fact No. 9).  The minor child did not wish to visit with Ms. Howell.  (R. p. 55, Finding of Fact No. 9).  Ms. Howell had attended only one of the child’s basketball games, and she had visited with the child three or four times while out of prison.  Ms. Howell did not provide birthday or Christmas presents.  (R. p. 56, Finding of Fact No. 11).

Ms. Howell had joint custody until December of 2002, signed consent orders with respect to custody in 2002 and 2004, visited her child after her release from prison, and corresponded with her child just before the filing of the petition.  The petition was filed in September of 2005, so Christmas and the child’s November birthday did not fall within the relevant time period.  Ms. Howell’s visits and recent correspondence are not consistent with an intent to forgo all parental claims and duties.  Under these circumstances, neither the findings nor the evidence support the trial court’s conclusion with respect to abandonment.  Accordingly, Ms. Howell prays that this Court vacate the order terminating her parental rights.

II.
THE TRIAL COURT ERRED BY CONCLUDING THAT MS. HOWELL FAILED TO PAY FOR THE CARE, SUPPORT, AND EDUCATION OF HER CHILD AS REQUIRED BY A SUPPORT ORDER.

Assignments of Error Nos. 1, 4, 5, 7, & 8

R. pp. 69, 70

A.
Standard of Review

The trial court found as fact that grounds existed to terminate Ms. Howell’s parental rights in that she had “without justification failed to pay for the care, support, and education of the minor child as required by the Order of the Court in Johnston County File No. 02 CVD 1616.”  (R. pp. 56-57, Finding of Fact No. 13).  By this assignment Ms. Howell challenges this conclusion of law.  While set forth in the order as a finding of fact, the trial court’s finding with respect to a ground is a conclusion of law.  Helms, 127 N.C. App. at 510-11, 491 S.E.2d at 675-76 (stating that a determination that requires the exercise of judgment is a conclusion of law).  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court’s findings do not support its conclusion.

A court may terminate parental rights upon making a finding that a non-custodial parent “has for a period of one year or more next preceding the filing of the petition or motion willfully failed without justification to pay for the care, support, and education of the juvenile, as required by [a judicial] decree or custody agreement.”  N.C.G.S. § 7B-1111(a)(4) (West Cum. Supp. 2005).  A petitioner does not have to prove that the respondent had the ability to pay support if there is proof of a valid court order, but the respondent may rebut the evidence of ability to pay by presenting evidence that he or she is unable to pay the amount ordered by a prior court.  In re J.D.S., ___ N.C. App. ___, ___, 612 S.E.2d 350, 358-59, cert. denied, 360 N.C. 64, 360 N.C. 176, 623 S.E.2d 584 (2005); In the Matter of Roberson, 97 N.C. App. 277, 281, 387 S.E.2d 668, 670 (1990).

1.
The petitioner waived child support.

The order at issue required the petitioner to maintain medical insurance and noted that the petitioner waived child support.  The order required Ms. Howell to reimburse the petitioner for one-half of the uninsured medical expenses and one-half of any extracurricular expenses.  Ms. Howell was not required to reimburse the petitioner for any expenses unless the petitioner requested reimbursement.  (R. pp. 54-55, Finding of Fact No. 7).  The provisions in the 2002 and 2004 court orders requiring reimbursement of expenses are not sufficient to support this ground for termination of parental rights.  In these orders, the petitioner waived child support, and the prior court limited Ms. Howell’s obligation to reimbursement of expenses rather than mandating that she provide for the care, support, and education of the minor child.

2.
The petitioner did not request reimbursement in 2005.

Ms. Howell was in prison from 30 December 2002 until 30 July 2004.  (R. p. 55, Finding of Fact No. 8).  The petitioner did not request any reimbursement until Ms. Howell had been released from prison.  The petitioner’s wife submitted several other monthly statements until the end of 2004.  The petitioner did not submit any requests for reimbursement in 2005.  (R. pp. 54-55, Finding of Fact No. 10; T. pp. 50-51).

With respect to the ground at issue, the relevant time period is a period of one year or more next preceding the filing of the petition.  N.C.G.S. § 7B-1111(4).  The petition was filed on 14 September 2005.  (R. p. 4).  The petitioner did not present any bills for at least nine of the months next preceding the filing of the petition.  Neither the findings nor the evidence is sufficient to support this ground in that the petitioner did not request reimbursement during the bulk of the applicable time period.

3.
The failure to reimburse the petitioner for expenses was not willful.

The ground at issue requires the parent’s failure to pay to be willful.  N.C.G.S. § 7B-1111(4).  With respect to the neglect ground, the trial court found that Ms. Howell had “willfully neglected the minor child by failing to provide for the child’s care, supervision, and discipline, and that [Ms. Howell] failed to provide for the child’s necessary medical care and financial support.  (R. pp. 56-57, Finding of Fact No. 13).  The trial court did not specifically find that Ms. Howell willfully failed to reimburse the petitioner for expenses and the evidence does not support such a finding.

Ms. Howell had limited ability to pay support, both while in and out of custody.  Her income was not sufficient to pay the obligation accrued while she was in custody, an obligation which exceeded $1,750 in 2003 alone.  See Van Nortwick, 117 N.C. App. at 15-17, 449 S.E.2d at 919-920 (finding that the respondent was not able to pay where he suffered from severe alcoholism and was unable to maintain permanent employment for an extended period of time).  The court heard evidence with respect to Ms. Howell’s complaints with respect to lack of visitation and her questions with respect to bills for $171 softball bats, pitching lessons and the like.  (T. pp. 36-39, 78-79).  In addition, the petitioner did not submit any requests for reimbursement in 2005.  Thus, any failure to pay during the nine month period just prior to the filing of the petition is not willful.

The findings and the evidence are not sufficient to establish that Ms. Howell willfully failed to pay for the care, support, and education of the minor child as required by a judicial decree.  Accordingly, Ms. Howell prays this Court vacate the order terminating her parental rights.

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT MS. HOWELL NEGLECTED THE CHILD ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS NOR CLEAR AND CONVINCING EVIDENCE.

Assignments of Error. Nos. 1, 4, 5, 6

R. pp. 69, 70

A.
Standard of Review

The trial court found as fact that Ms. Howell willfully neglected her child.  (R. pp. 56-57, Finding of Fact No. 13).  By this assignment Ms. Howell challenges this conclusion of law.  While set forth in the order as a finding of fact, the trial court’s finding with respect to a ground is a conclusion of law.  Helms, 127 N.C. App. at 510-11, 491 S.E.2d at 675-76 (stating that a determination that requires the exercise of judgment is a conclusion of law).  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court’s findings do not establish neglect.

A court may terminate parental rights upon making a finding that the parent “neglected the juvenile.”  N.C.G.S. § 7B-1111(a)(1) (West Cum. Supp. 2005).  A “neglected juvenile” is a 

juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.

N.C.G.S. § 7B-101(15) (West Cum. Supp. 2005).

“A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding.”  Young, 346 N.C. at 248, 485 S.E.2d at 615.  “Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.”  Id.  If there is no evidence of neglect at the time of the termination hearing, the trial court may terminate parental rights if the petitioner proves, by clear, cogent and convincing evidence, a probability of repetition of neglect if the juvenile is returned to the home.  In the Matter of Beasley, 147 N.C. App. 399, 405, 555 S.E.2d 643, 647 (2001); In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000).

1.
Ms. Howell did not neglect her child when she had custody.

A court may not terminate parental rights for neglect solely on the basis of conditions that existed in the distant past.  In re Ballard, 311 NC. 708, 714, 319 S.E.2d 227, 231-32 (1984).  Evidence of neglect by a parent prior to losing custody is admissible in a proceeding to terminate parental rights.  Id.  at 715, 319 S.E.2d at 232.  A.S.W. was fifteen years old at the time of the proceeding.  She lived with both parents until they separated on 1 June 1995.  The petitioner and Ms. Howell shared custody between 1995 and 10 December 2002.  (R. pp. 54-55, Finding of Fact No. 7).  The petitioner did not present any evidence of neglect during this time period, and the trial court did not make any findings with respect to Ms. Howell’s parenting during that period of time.

2.
The findings with respect to visitation are not sufficient to establish neglect.

In cases in which the parent has not had custody for a long period of time, the parent’s visitation with the child is an important factor.  In re Shermer, 156 N.C. App. 281, 286-87, 576 S.E.2d 403, 407 (2003).  The trial court found that the minor child visited with Ms. Howell one time while Ms. Howell was incarcerated for the 2002 offense.  (R. p. 55, Finding of Fact No. 9).  The court found that Ms. Howell attended one of her child’s basketball games and visited on three or four occasions when she was out of prison.  (R. p. 56, Finding of Fact No. 11).  The trial court further found that the minor child did not want to visit with Ms. Howell at the time of the hearing.  (R. p. 55, Finding of Fact No. 9).

Neither the findings nor the evidence with respect to visitation support a finding of neglect.  The parties agreed that Ms. Howell called the minor child and left messages asking the child to call her back.  The child chose not to return the calls.  (T. pp. 24-25, 43-44).  The child similarly indicated a desire not to visit Ms. Howell while Ms. Howell was in prison.  (T. pp. 43-44).  The child played sports year round, and she had practices or games on almost every school day. (T. pp. 67-68).  Both the findings and the evidence tend to suggest that Ms. Howell did not visit because of the strained relationship and due to the child’s wishes.  Under these circumstances, the evidence with respect to visitation does not establish willful neglect.

3.
The trial court’s findings are not sufficient to establish that the child was neglected.

The trial court’s findings with respect to Ms. Howell’s incarceration and her failure to reimburse the petitioner for medical and extracurricular expenses are not sufficient to establish neglect.  The child was not neglected while in Ms. Howell’s custody.  Prior to her first incarceration, Ms. Howell signed a consent order which ensured that the petitioner had temporary primary physical custody and ensured that the child was properly cared for while Ms. Howell was in prison.  Failure to pay for extracurricular expenses, such as $171 softball bats, pitching lessons, and other athletic equipment is not neglect.  N.C.G.S. § 7B-101(15).  Pursuant to court orders, Ms. Howell did not have any unsupervised visitation after the entry of the September 2004 custody order.  Accordingly, any failure to provide supervision or discipline during that time period is not neglect.  N.C.G.S. § 7B-101(15).  While failure to provide necessary medical care may be a form of neglect, the court’s findings and the evidence show that Ms. Howell merely failed to reimburse the petitioner for these expenses.  The child received proper medical care.  She received a good education and proper care, supervision and discipline from the petitioner, who was the custodial parent.  (R. p. 57, Finding of Fact No. 14).  The evidence does not support the conclusion that the minor child was neglected as that term is defined by Section 7B-101(15).

4.
Neither the findings nor the evidence support a conclusion that there was neglect at the time of the hearing or a probability of repetition of neglect.

“Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.”  Young, 346 N.C. at 248, 485 S.E.2d at 615.  If there is no evidence of neglect at the time of the termination hearing, the trial court may terminate parental rights if the petitioner proves, by clear, cogent and convincing evidence, a probability of repetition of neglect if the juvenile is returned to the home.  Beasley, 147 N.C. App. at 405, 555 S.E.2d at 647.  Even if Ms. Howell’s failure to reimburse the petitioner or limited visitation constituted some form of neglect, Ms. Howell was not neglecting the child at the time of the hearing.  The child was in the custody of her father, and he was taking good care.  In the months prior to the hearing, Ms. Howell corresponded with her daughter and mailed her daughter a birthday card.  (T. p. 71). Under these circumstances, neither the findings nor the evidence suggest that Ms. Howell was neglecting the child at the time of the hearing or that there was any likelihood of a repetition of neglect in the future.

C.
The child did not suffer any mental, physical or emotional impairment as a result of any neglect.

In addition to proving neglect, the petitioner must demonstrate that the juvenile has sustained some physical, mental, or emotional impairment or that there is a substantial risk of impairment as a result of the neglect.  Beasley, 147 N.C. App. at 403, 555 S.E.2d at 646; In re Ore, 160 N.C. App. 586, 589, 586 S.E.2d 486, 488 (2003).  An express finding of impairment is not required if the evidence supports such a finding.  Ore, 160 N.C. App. at 589, 586 S.E.2d at 488.

In Ore, the Court of Appeals found sufficient evidence of impairment where the child’s late father had custody until his death, where the paternal grandmother was granted custody upon her son’s death, and where the respondent mother had failed to maintain contact with her child.  Ore, 160 N.C. App. at 587-589, 586 S.E.2d at 487-88.  In this case, A.S.W. was fifteen years old at the time of the proceeding.  Ms. Howell shared custody of A.S.W. until 10 December 2002.  (R. pp. 54-55, Finding of Fact No. 7).  Ms. Howell phoned her child from prison and she wrote letters to her child.  In August of 2005, just one month before the filing of the petition, the minor child wrote a letter to Ms. Howell.  (R. p. 55, Finding of Fact No. 9).

The evidence does not support a finding that the child had a physical, mental, or emotional impairment as a result of improper care.  Cf. In the Matter of Safriet, 112 N.C. App. 747, 752-753, 436 S.E.2d 898, 902 (1993).  In Safriet, the Court of Appeals held that findings that the child was in a filthy condition, that other children made fun of him due to his lack of cleanliness, that the respondent did not have a permanent residence, and that others did not know how to contact the respondent in case of emergency were sufficient to show that the child was impaired or in substantial risk of being impaired as a result of improper care.  Id. at 753, 436 S.E.2d at 902; see In the Matter of Padgett, 156 N.C. App. 644, 648-49, 577 S.E.2d 337, 340 (2003) (evidence of impairment sufficient where failure to keep medical appointments resulted in uncontrollable behavior at school, children had been left unattended, school had been unable to contact respondent, child had often appeared sleep-deprived and hungry, and children had been found locked in bedrooms without access to a bathroom).

There is no evidence of improper care, impairment, or likely impairment in this case.  The child is an honor student who participates in a variety of extracurricular activities.  (R. p. 57, Finding of Fact No. 14).  The trial court found that the guardian testified that the child was disappointed in her relationship with Ms. Howell and that Ms. Howell’s incarceration was a source of embarrassment.  (R. p. 56, Finding of Fact No. 12).  Even if true, embarrassment and disappointment do not constitute impairment.  Embarrassment at the fact that a parent is incarcerated is natural, but it is not sufficient to justify a termination of parental rights.

Neither the findings nor the evidence are sufficient to support the trial court’s conclusion with respect to neglect.  Even if Ms. Howell’s conduct rises to the level of neglect, the findings and the evidence do not support the conclusion that the child was impaired as a result.  Accordingly, this ground is not supported by sufficient findings nor clear and convincing evidence.  For this reason and the reasons set forth in prior sections of this brief, the grounds for termination are not supported by the findings nor clear, cogent, and convincing evidence.  Accordingly, Ms. Howell prays this Court vacate the order terminating her parental rights.

IV.
THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO FIND THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILD TO NOT TERMINATE MS. HOWELL’S PARENTAL RIGHTS.

Assignments of Error. Nos. 1, 11

R. pp. 69, 71

A.
Standard of Review

A trial court may proceed to terminate parental rights upon a finding of the existence of any one of the statutory grounds.  In re Becker, 111 N.C. App. 85, 94, 97, 431 S.E.2d 820, 825, 828 (1993).  Upon finding the existence of a statutory ground, “the court shall issue an order terminating the parental rights of such parent . . . unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.” N.C.G.S. § 7B-1110 (West 2004) (amended by 2005 N.C. Sess. Law 398) (S.L. 2005-398 applies to petitions filed on or after 1 October 2005).  A determination with respect to whether parental rights should be terminated is within the discretion of the trial court.  In re Allred, 122 N.C. App. 561, 569, 471 S.E.2d 84, 88 (1996).  The standard of review is abuse of discretion.  Id.
B.
The trial court abused its discretion by terminating Ms. Howell’s parental rights.

The trial court is not required to terminate parental rights when it finds that a statutory ground for termination exists.  In re Guynn, 113 N.C. App. 114, 120, 437 S.E.2d 532, 536 (1993).

[W]here there is reasonable hope that the family unit within a reasonable period of time can reunite and provide for the emotional and physical welfare of the child, the trial court is given discretion not to terminate rights.

In re Montgomery, 311 N.C. 101, 108, 316 S.E.2d 246, 251 (1984).  
In the present case, the trial court abused its discretion by finding that it was in the best interests of the minor child to terminate Ms. Howell’s parental rights.  (R. p. 57, Finding of Fact No. 14).  Even if all the assertions in Finding of Fact No. 14 are true, the fact that the petitioner had provided a good and stable home is not sufficient.  See Van Nortwick, 117 N.C. App. at 8, 449 S.E.2d at 915 (the fact that a child is well settled in a new family unit is not sufficient, standing alone, to support a finding that it is in the best interests of a child to terminate parental rights).  Ms. Howell shared custody of the minor child until 2002.  (R. pp. 54-55, Finding of Fact No. 7).  The petitioner did not present any evidence to show that Ms. Howell neglected the minor child during that period of time or that failing to terminate Ms. Howell’s parental rights would harm the child or the new family unit in any way.

The trial court found as fact that the child did not wish to visit with Ms. Howell.  (R. p. 55, Finding of Fact No. 9).  The court found as fact that the guardian ad litem testified that the child was disappointed in the relationship, that her mother’s incarceration was a source of embarrassment to the child, and that the child wanted the adoption to take place.  (R. p. 56, finding of Fact No. 12).  In Van Nortwick, this Court stated that the expressed wishes of a child are never controlling.  While a court may consider the wishes of a child, the court is required to enter an order that is in the child’s best interests, regardless of the child’s preference.  Van Nortwick, 117 N.C. App. at 9, 449 S.E.2d at 915-16. 

In this case, the trial court abused its discretion by relying on findings with respect to the child’s wishes and the fact that the petitioner was doing a good job.  While incarcerated at the time of the hearing, Ms. Howell was scheduled to be released in July of 2006.  (T. p. 84).  She was incarcerated at the Mary Frances Center in Edgecombe County, an inpatient rehabilitation facility within the North Carolina Department of Corrections.  (T. pp. 3, 72, 88-89).  She was receiving treatment related to drug and alcohol abuse.

Terminating Ms. Howell’s parental rights was not in the minor child’s best interests, and the trial court erred by failing to make a finding that termination was not in the minor child’s best interests.  A.S.W. was fifteen years at the time of the proceedings, was receiving good care by the petitioner, and was going to continue to receive good care whether Ms. Howell’s rights were terminated or not.  While the petitioner’s wife planned to adopt the child, there is no guarantee that this will occur.  If the minor child is not adopted and Ms. Howell’s rights are terminated, only the father would be financially responsible for caring for the child.  See Van Nortwick, 117 N.C. App. at 24, 449 S.E.2d at 924 (Wynn concurring).  In addition, the minor child would be denied the opportunity to maintain a relationship with her mother.  Under these circumstances, the trial court abused its discretion by terminating Ms. Howell’s parental rights.

V.
THE TRIAL COURT ERRED BY MAKING CERTAIN FINDINGS OF FACT.

Assignments of Error Nos. 15, 16

R. p. 72

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a finding of fact is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court erred by finding that Ms. Howell testified that she obtained $30,000 from her criminal activities, that she used these funds for her own needs, and that she did not pay the expenses of the child while she was out of prison.

The trial court’s eleventh finding of fact is not supported by the evidence.  The trial court found that Ms. Howell testified that she obtained $30,000 from her criminal activities, that she used these funds for her own needs, and that she did not pay the expenses of the child while she was out of prison.  (R. p. 56, Finding of Fact No. 11).  Ms. Howell admitted that she forged payroll checks, taking $30,000.  She admitted that she used these funds to purchase cocaine and to provide for her own living expenses.  However, she also noted that she had joint custody of the child at that time, that her child stayed with her every other week, and that she used some of the funds to provide the child with food and clothing.  (T. pp. 73-74).  Accordingly, the trial court erred by finding that Ms. Howell testified that she used these funds for her own needs and that she did not pay the expenses of the child while she was out of prison.  Ms. Howell acknowledges that she did not reimburse the petitioner for the expenses accumulated after she went to prison in 2002.  However, Ms. Howell did not have access to the $30,000 during this period of time, and the trial court erred by implying that she did.

C.
Finding of Fact No. 12 is not a proper finding of fact.

Recitations of testimony do not constitute proper findings of fact.  In re Green, 67 N.C. App. 501, 505 fn. 1, 313 S.E.2d 193, 195 fn. 1 (1984).  By finding of fact no. 12, the trial court recited the testimony of the guardian ad litem.  Accordingly, this finding of fact is not proper and it should not be given any weight.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant mother, Anita Howell, prays this Court vacate the trial court’s order terminating her parental rights in and to her minor child.

This the 5th day of July, 2006.
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