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QUESTIONS PRESENTEDtc "QUESTIONS PRESENTED"
*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the pattern of late entry of orders and failure to follow statutory time requirements by the trial court severely prejudice the respondent mother in her efforts to complete her case plan, and thereby invalidate the order terminating her parental rights?

II.
Did the trial court err and violated the federal Adoption and Safe Families Act in that the petitioner provided no meaningful services to the respondent parents to aid them in the reunification of their family?

III.
Did the trial court err in its Findings of Fact and Conclusions of Law in that they are not based on sufficient evidence proven to the required standard, and in its order terminating the parental rights of the respondent mother?

STATEMENT OF THE CASEtc "STATEMENT OF THE CASE"

Shannon H.’s children were taken from her mother by the Stokes County Department of Social Services on 15 March 2005.  The Department filed petitions alleging neglect and dependency on that date (R.p. 2-6).  The trial court adjudicated the children neglected and dependent on 2 August 2005 (Order entered 4 August 2005, R.p. 43-44).  The disposition order was not entered until 21 December 2005 (R.p. 76-77), after two review orders had been entered (R.p. 54, 73).  There is no document showing that the adjudication and disposition orders were served on counsel or any respondents.


The Department filed motions to terminate the parental rights of the respondent parents on 27 April 2006 (R.p. 105-141).  A guardian ad litem for Ms. H. was appointed on 20 July 2006 (R.p. 173).  Ms. H. requested and received additional time to file her response to the motions, and the responses were filed on 22 June 2006 (R.p. 144-149).  On 26 July 2006, the trial court entered an order outlining the issues to be decided upon hearing (R.p. 178-179).  On 20 September 2006, the appointed guardian accepted service of all termination of parental rights documents (R.p. 190).  The hearing was continued by written order on 7 September 2006 (R.p. 186), 3 October 2006 (R.p. 191, 193), and 4 December 2006 (R.p. 194).  Shannon H. filed a motion to dismiss the motion to terminate for failure to timely hold the hearing on 22 February 2007 (R.0. 199-200).  Her guardian filed a response to the petition on 21 February 2007 (R.p. 203-204).


The Court held a hearing on the termination of parental rights on 22 February 2007.  The Court entered an oral adjudication order at the hearing, and did not enter its written order until 2 May 2007 (R.p. 251-258, 263-269).  The Court continued the disposition phase of the hearing until 21 March 2007, at which time it also entered an oral terminating all parental rights at the hearing, and entered a written order as to disposition on 5 April 2007 (R.p. 261-262, 272-273).  The Court entered a written order denying Ms. H.’s motion to dismiss on 2 May 2007 (R.p. 260, 271).

STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc "STATEMENT OF GROUNDS FOR APPELLATE REVIEW"

From the disposition order, a final judgment terminating her parental rights, Ms. Shannon H. gave written notice of appeal on 2 April 2007 (R.p. 274-277).  This Court has jurisdiction pursuant to N.C.G.S. §7B-1001, 1013.

STATEMENT OF THE FACTStc "STATEMENT OF THE FACTS"
NOTE: In order to present a more flowing narrative, counsel has substituted the name Amy for the child A.R.H.B. and Carol for the child C.C.H.L. throughout this brief.


Shannon Leigh H. went to Florida in search of work in the fall of 2004.  As a single parent it was difficult for her to provide for her two children, 14-year-old Carol and one-year-old Amy.  Shannon left the children with her mother, Gloria Clubb, while she worked and looked for a better life for her family (T.p. 80).  In March of 2005, the Department of Social Services became involved when Ms. Clubb and her boyfriend were involved in a dispute, and both were under the influence of alcohol (R.p. 2-15).  Shannon was not notified until 21 April 2005 (R.p. 16).  She was not fully involved in the case until 7 July 2005 (R.p. 218). 


The Department of Social Services did very little to aid or assist Shannon H. in meeting the goals it set for her to be reunified with her children.  In it’s report to the Court at the termination hearing, the Department listed its “reasonable efforts” as:


1.
Foster Care Services


2.
Transportation Services


3.
Medicaid


4.
SCAN for parenting classes


5.
TASC and WISH for substance abuse treatment


(R.p. 238, ¶ VI)

That Department’s main stated goal for Shannon was for her obtain and maintain safe, stable housing for her children (R.p. 208-229).  The Department did not present any evidence of what they did to help her accomplish this goal.


On 14 February 2006, Shannon gave birth to a son, who remains in her custody (T.Feb.p. 69-70).


After Ms. H. entered into her case plan in July 2005, the Department of Social Services sought and received a change in plan just eight months later.  At the March 14, 2006 permanency planning hearing, the trial court changed the permanent plan for both children to adoption.  That order was not signed until 27 June 2006 (R.p. 157-161).


After the permanency planning hearing but before the trial court’s filing of the written order, the Department filed a Notice and Motion to Terminate the Parental Rights of both parents on 21 April 2006 (R.p. ), before the written order changing the permanent plan was entered.


The trial court initially scheduled the termination hearing for September 7, 2006, but it was continued several times as noted above.  At the hearing in February 2007, the only witnesses to testify in Department’s case in chief were a social worker and a substance abuse counselor.  The counselor testified upon court order to review the federally protected information about Ms. H.  He testified that she did not complete her treatment because she did not have money for the treatment or transportation to the appointments (T.Feb. p. 59-60).  He testified that she missed several appointments with him, but also testified that Shannon H. did not have a car.  He did not testify that any transportation was ever offered to Ms. H.


The social worker testified that Ms. H.’s problems with her main goal, related to safe and stable housing, were primarily due to her poverty.  Ms. H. sought assistance with housing in November of 2005, but the Department did not provide any assistance (T.Feb. p. 25).  Shannon did not have the resources in North Carolina to obtain housing, but was always able to find a place for herself to live (T.Feb. p. 25), usually staying with friends or relatives.  Shannon attended eight of twelve parenting classes (T.Feb. p. 26) and obtained a certificate of participation.


Shannon was only sporadically employed, but there was no evidence that Social Services were provided to her to assist with job skills, job search or employment.  The worker testified that she asked Shannon where she had applied, but offered no other social service.  Her lack of a car was never considered in her employment difficulties.  (T.Feb. p. 27-29)


Her lack of a car was also never considered or assisted in her visitation with Carol and Amy.  Shannon attended several visits, but found it very difficult to get to the Department of Social Services.  The Department presented no evidence they offered any assistance with transportation (T.Feb. p. 29-30).  Shannon stayed 30 miles from the Department and would not have been easily able to walk there (T.Feb. p. 91, lines 22-23).  After the Department had obtained the order to stop working with Shannon, she obtained a $300 car which her mother was able to drive to get them to the places they needed to go (T.Feb.p. 78).  Because of the expenses of the car, she was not able to afford housing and lived out of the car for some period in the summer of 2006.  She kept all her things in her car, and slept and showered in homes of friends (T.Feb.p. 103).


Ms. H. testified that she was doing well in Florida and working with a construction crew when the Department took custody of her children (T.Feb. p. 81).  Shannon’s life was altered in terrible ways by the death of her son in April 2004 and her boyfriend in January of 2005 (T.Feb. p. 82-83).  The effect of these two deaths was profound, but Shannon worked through it.  She found out her children had been taken into custody and returned to North Carolina to take custody of them.  “It didn’t work out that way.”  (T.Feb. p. 85, line 22).


Shannon worked for eight months at Waffle House earning minimum wage (T.Feb. P. 90-91).  She obtained a trailer to bring the children home to, and was told by Department workers that social services would be provided to her to help with the house.  But no social services were provided because the children didn’t live with her (T.Feb. P. 91).


In sum, Ms. H. testified as to why she could not complete the conditions the Department imposed on her reunification by saying, “It’s all money, and I have lack of it.  You know?  I don’t have no money.”  (T.Feb.p. 101, lines 2-3)


Other facts necessary for an understanding of the arguments are presented therein.

INTRODUCTION

The title of the agency which took custody of Shannon H.’s children and then sought to and terminated their right to be family is the Stokes County Department of Social Services.  This Department provided no services to the family which would in any realistic way serve to reunite them as a family.  They merely gave Shannon a list of things to do (R.p. 208-229).  If Shannon needed transportation, there was no evidence that needed social services were provided.  If Shannon needed counseling, the only social services were to schedule the counseling, no transportation was provided, no social services were offered to assist with the cost of counseling.  If Shannon needed employment, there was no evidence that Social Services helped her with employability or even suggested assistance to her.  If Shannon needed housing, there was no evidence Social Services provided anything to help her get housing, to the contrary the evidence shows that Social Services were specifically refused.

STANDARD OF REVIEWtc "STANDARD OF REVIEW"

In reviewing the findings in the adjudication portion of a parental rights termination order the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact.  Findings of fact are reviewed for sufficiency of the evidence to support them and conclusions of law are reviewed de novo.  In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2002).  In re Pope, 144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).  


Termination of parental rights hearings are held in two phases or stages.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  For the first, or adjudicatory phase, the scope of appellate review is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C. Gen. Stat. §§7B-1109(e), 1109(f) (2003);  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000), citing, In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).


Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing, Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)(citation omitted).  The Petitioner bears the burden of proof, N.C. Gen. Stat. §7B-1111(b)(2003).


If at least one ground for termination is found during the adjudicatory phase, the trial court moves on to the second, dispositional phase.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994).


Examination of the Findings and Conclusions is conducted in pari materia with the expressed goals of the Juvenile Code, N.C. Gen. Stat. §7B-100,  In re L.L., 172 N.C. App. 689, 703, 616 S.E.2d 392, 400 (2005) citing, State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150(1980).  The goals of the Juvenile Code include protecting the Constitutional rights of the parent and child, In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842, quoting N.C. Gen. Stat. §7B-100 (2003)(". . . To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.").  See also, In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) (purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . ")


Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake, Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002).  Parenting one's child is a fundamental right, Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000) ("As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. . . the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence."); Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997);  In re A.E. and J.E., 171 N.C. App. 675, 615 S.E.2d 53, Tyson, J., dissenting, (2005) (Without finding that a parent is “unfit” or has engaged in “conduct inconsistent” with the presumption that he will act in the best interest of the child[,] his parental rights must be respected.").

ARGUMENTtc "ARGUMENT"
I. The pattern of late entry of orders and failure to follow statutory time requirements by the trial court severely prejudiced the respondent mother in her efforts to complete her case plan, and thereby invalidate the order terminating her parental rights.tc "The pattern of late entry of orders and failure to follow statutory time requirements by the trial court severely prejudiced the respondent mother in her efforts to complete her case plan, and thereby invalidate the order terminating her parental rights."

Assignment of Error No. 1, 2, R.p. 294


This Court has been inconsistent in its application of the Legislature’s clear mandate that orders be timely entered.  The adjudication order as to termination of parental rights order was finally entered on 2 May 2007, following a hearing on 22 February 2007.  We acknowledge that the disposition order was timely entered on 2 April 2007, following a hearing on 21 March 2007.  However that order contains no necessary findings of fact that support the termination of parental rights.

N.C. Gen.Stat. §7B-1109(e) provides:

(e) The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent.  The adjudicatory order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing. (Emphasis added for brief.)

We fully realize that this argument has been made and that this Court has been inconsistent in its application.  We ask this court to consider also that earlier orders in the case, which would have given guidance to Shannon H., if properly and timely entered, were also late in their entry.  The original adjudication was timely entered on 4 August 2005 following the 2 August 2005 hearing (R.p. 43).  However, the disposition order was not entered until 21 December 2007 (R.p. 76).  The disposition order contains the guidance of the Court as to what Shannon should accomplish.  Failing to timely enter this part of the order prejudiced her ability to comply with it.  Two other hearings occurred and one review order was entered before the disposition order was entered (R.p. 54, 16 Nov. Review Order entered on 6 Dec.)  However, the review order following the 27 October 2005 hearing was not entered until 21 December 2005 (R.p. 78).   Two Permanency Planning Orders were entered late.  Following a hearing on 3 January 2006 the order was not entered until 5 July 2006 (R.p. 150).  Then the 14 March hearing order was also entered on 5 July 2006, almost 60 days after it’s deadline.  That order directed the Department to file a termination of parental rights, but was not entered until two months after the Motion to Terminate was filed.  These egregious violations show a pattern of disregard for statutory mandates that is also exhibited in failure to provide services to the parents as outlined below.  It is instructive to note that several of the orders were signed and entered AFTER the following hearing was ordered to be held (Disposition Order, 8/2/06, entered after 11/16/05 review hearing R.p. 75, 54.  Review order, 10/27/05 entered after 11/16/05 review hearing R.p. 78, 54).  It is equally instructive to note that some orders were timely entered, drawing into question why orders were entered so late on several occasions (R.p. 17, 22; 43; 54).


We ask this Court to consider all of the prior precedent where our courts, as cited here our Supreme Court, have said that a legislative mandate means what it says.  “Shall” means shall in all of the following North Carolina Supreme Court decisions:

-
The language of Rule 609(a) "shall be admitted" is mandatory, leaving no room for the trial court's discretion.  State v. Brown, 357 N.C. 382, 390, 584 S.E.2d 278, 283 (2003).

-
While other subsections of Rule 9 contain requirements for pleading special matters, no other subsection contains the mandatory language "shall be dismissed."  This indicates that medical malpractice complaints have a distinct requirement of expert certification with which plaintiffs must comply. Such complaints will receive strict consideration by the trial judge.  Failure to include the certification necessarily leads to dismissal.  Thigpen v. Ngo, 355 N.C. 198, 202, 558 S.E.2d 162, 165 (2002).

-
The language of this subsection is mandatory: "the foreman . . . shall sign a writing on behalf of the jury which writing shall show" the three requirements set out in this subsection.  State v. McCarver, 341 N.C. 364, 412, 462 S.E.2d 25, 53 (1995) (Italic emphasis in original).

-
The current cancellation provisions of N.C. Gen.Stat. § 20-310(f) also require that the notice "shall" state the date when the cancellation will become effective and, when the cancellation is due to nonpayment of premiums, that such date must be at least fifteen days from the date of mailing or delivery of notice to the insured.  This language, as in Crisp, is also mandatory and is not merely formal and directory.  Crisp v. Insurance Co., 256 N.C. 408, 414, 124 S.E.2d 149, 154 (1962).  We therefore believe our holding requiring strict compliance with N.C.G.S. § 20-310(f) is consistent with our holding in Crisp.  Pearson v. Nationwide Mut. Ins. Co., 325 N.C. 246, 255, 382 S.E.2d 745, 749 (1989).

-
[A]ny accumulated rents or profits thereof shall be conveyed in fee simple by the Trustee as follows. . ."

This language is mandatory, not permissive.  Kuykendall v. Proctor, 270 N.C. 510, 519, 155 S.E.2d 293, 301 (1967).

-
The language of the statute is mandatory. It provides that on appeal from the action of the Board the circuit court 'shall hear the matter de novo.' This means that the court must hear or try the case on its merits from beginning to end as if no trial or hearing had been held by the Board and without any presumption in favor of the Board's decision.  In re Application for Reassignment of Hayes, 261 N.C. 616, 623, 135 S.E.2d 645, 649 (1964).

-
Having fixed the yardstick with which to measure the tax, the statute in clear and mandatory language says that the premium "shall be increased by the amount of said payment." Can there be any doubt that the Legislature intended for the insurance company to charge its insured with the premium plus the tax; and this tax, when collected and received (sec. 19), paid to the Insurance Commissioner?  American Equitable Assurance Co. v. Gold, 249 N.C. 461, 464, 106 S.E.2d 875, 878 (1959).

-
When these three facts exist the language of the Act is that such person "shall be issued a certificate of registration as a registered cosmetologist."  The word "shall" as here used is mandatory, Battle v. Rocky Mount, 156 N.C. 329, 72 S.E. 354 (1911); Davis v. Board of Education, 186 N.C. 227, 119 S.E. 372, and no discretion lies in the Board of Cosmetic Art Examiners.  Poole v. State Board of Cosmetic Art Examiners, 221 N.C. 199, 200, 19 S.E.2d 635, 636, (1942).


See also:  Salisbury Hospital, Inc. v. Rowan County, 205 N.C. 8, 169 S.E. 805 (1933); Latta v. Jenkins, 200 N.C. 255, 156 S.E. 857 (1931); Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 (1936); Coker v. Virginia-Carolina Joint Stock Land Bank, 208 N.C. 41, 178 S.E. 863 (1935); Curlee v. Duke Power Co., 205 N.C. 644, 172 S.E. 329 (1934); Bowen v. Whitaker, 92 N.C. 367 (1885).


The foregoing examples indicate the importance of the “shall” language in this statute and our Supreme Court’s consistent application of such language for years.  We request this Court follow our long history of making shall mean shall.  The order entered must be vacated for violation of the requirement that it shall be timely entered.  The multiple failures of the trial court to timely enter its orders cannot be condoned.  Failure in this instance shall lead to further confusion as to the meaning of “shall.”


If this Court continues to hold that the respondent is required to show prejudice in order to prevail on this issue, we submit that there can be not greater prejudice than the confusion that resulted from not having correct and proper guidance from the Court.  This Court has ruled, In re B.P., 169 N.C. App. 728; 612 S.E.2d 328 (2005), that the trial court in that case reversibly erred in failing to timely enter an order following permanency planning hearing held 13 February 2003 until 13 August 2003.  The delay was prejudicial to the respondent mother because she could not effectively meet the requirements of the order where no order was entered.  In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005).  This Court held that the trial court reversibly erred in failing to enter its order terminating mother's parental rights over her children until over 180 days after the termination hearing, in violation of N.C. Gen. Stat. §§ 7B-1109(e) and 7B-1110(a), because this long delay was highly prejudicial to mother and other parties.  In other cases of less lengthy delay, this Court has held that a respondent must show some specific prejudice to prevail.  We first submit that the orders terminating parental rights must be vacated because they violate a clear statutory mandate, but also submit that the prejudice of confusion and indecision shown in multiple untimely orders is significant and that this Court must vacate the orders terminating parental rights. 

II.
The trial court erred and violated the federal Adoption and Safe Families Act in that the petitioner provided no meaningful services to the respondent parents to aid them in the reunification of their family.tc "II.
The trial court erred and violated the federal Adoption and Safe Families Act in that the petitioner provided no meaningful services to the respondent parents to aid them in the reunification of their family."
Assignment of Error No. 3, R.p. 294


The Adoption and Safe Families Act (ASFA), 42 U.S.C. §§620-679 (1997), and the regulations which implement the Act provide federal Title IV-E funds to the States for children who are taken into foster care, and pay specific bonuses to the States who meet certain adoption goals.  The regulations also specifically require the States to make reasonable efforts to reunify children with their natural family.  45 C.F.R. 1356.21.


North Carolina statutes mirror this requirement and require the Court to find that the Department of Social Services made reasonable efforts to prevent the need for placement outside the home of the parent.  N.C. Gen.Stat. §7B-507.  And indeed, in each of its reports, the Department of Social Services provided a list of what it had allegedly done.  On 16 November 2005 its report stated:


1.
Foster Care Services


2.
Transportation Services


3.
Medicaid


4.
SCAN for parenting classes


5.
TASC and WISH for substance abuse treatment


(R.p. 70, ¶ VI)

On 3 January and 14 March 2006 and even at the termination of parental rights hearing in 2007 it’s list is exactly identical (R.p. 84, 94, 238).  Does that mean that in two years of caring for these children, nothing ever changed?


We strongly question how providing foster care services aids the family in being reunified.  In fact, foster care services aid the family in staying apart.  We strongly question how bringing the children to visitation, while leaving Shannon H. stranded at home aids in their reunification.  We strongly question how providing the children with the same medicaid they would receive if in their mother’s care aids in their reunification.  We strongly question how assigning Shannon to SCAN classes, without helping her with transportation or the cost of that program, aids her.  We strongly question how sending her to fee based services, while requiring that she obtain and maintain housing while working at a minimum wage job is aiding reunification.


In the Department’s Family Services Agreements, introduced as exhibits during the termination of parental rights hearing, we have what appears to be a contract.  The contract does not require the Department to do anything, therefore it cannot be a contract despite bearing the signature of a Department representative.  It gives Ms. H. a list of things that she has to do.  In the “who is responsible” box on all forms the Department has no requirements.  The Department provides no social services to Shannon by contract.  (R.p. 209-229)  We contend that the Stokes County Department of Social Services view of “reasonable efforts” is simply to ask the parent to make the effort, and be reasonable when they move to terminate parental rights.


Federal regulations implementing the Adoption and Safe Families Act (ASFA) require the Court to make detailed findings that the Department of Social Services made reasonable efforts.  The preamble to the Federal regulations, quoting the U.S. Senate record, states:

Our purpose for proposing this policy can be found in the legislative history of the Federal foster care program. The Senate report on the bill characterized the required judicial determinations as "* * * important safeguard(s) against inappropriate agency action * * *" and made clear that such requirements were not to become "* * * a mere pro forma exercise in paper shuffling to obtain Federal funding * * *" (S. Rept. No. 336, 96th Cong., 2d Sess. 16 (1980)). We concluded, based on our review of State' documentation of judicial determinations over the past years, that, in many instances, these important safeguards had become precisely what Congress was concerned that they not become.  


65 FR 4056

This recognizes the burden of explicit and case-by-case findings and clarifies the reasons for these requirements.  However, what we see in this case is a pro forma shuffling of paper.  The Court makes no detailed findings at any point in this case.  The Federal mandate has not been met.  If this case proceeds to adoption, it will be in violation of these mandates.


The American Bar Association guidance to implementation of ASFA recommends that court orders describe in specific language the reasonable efforts undertaken.  Making Sense of the ASFA Regulations, ABA, National Child Resource Center (Pp. 34-35, 2001).  It also recommends that courts inquire specifically as to how each action by the Department of Social Services is aiding the family’s reunification efforts.


In view of these violations of Federal and State mandates in the history of the case, this court should vacate the judgment terminating Shannon H.’s parental rights.

III.
The trial court erred in its Findings of Fact and Conclusions of Law in that they are not based on sufficient evidence proven to the required standard, and in its order terminating the parental rights of the respondent mother.tc "III.
The trial court erred in its Findings of Fact and Conclusions of Law in that they are not based on sufficient evidence proven to the required standard, and in its order terminating the parental rights of the respondent mother."
Assignments of Error No. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 (R.p. 294-297)


The Department alleged that Shannon H.’s parental rights should be terminated on three grounds:


(a)(1) Neglect


(a)(2) Failure to make progress for 12 months


(a)(6) Dependency

We submit that the second ground is completely baseless because of the time frames involved.  The other grounds simply were not proven by the Department.

APPLICABLE LAW


“The fundamental liberty interest of natural parents in the care, custody and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the state. . .  When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.”  Santosky v. Kramer, 455 U.S. 745, 753 (1982). 


N.C. Gen. Stat. § 7B-1111.

(a) The court may terminate the parental rights upon a finding that:

(1) The parent has abused or neglected the juvenile. The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101.

(2) The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile. Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.

(6) That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.


The burden is on the petitioner to prove the facts justifying termination by clear and convincing evidence.  N.C. Gen. Stat. §7B-1111(b).  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995).

The Due Process Clause ensures that the government cannot unconstitutionally infringe upon a parent's paramount right to custody solely to obtain a better result for the child. Troxel v. Granville, 530 U.S. 57, 72-73, 147 L. Ed. 2d 49, 61, 120 S. Ct. 2054 (2000) ("the Due Process Clause does not permit a state to infringe on the fundamental right of parents to make child rearing decisions simply because a state judge believes a 'better' decision could be made").


Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001)


Where termination of parental rights is sought upon allegations of neglect, the court may consider evidence of neglect occurring before custody has been taken from the parents, but termination may not be based solely on conditions of neglect which may have previously existed but no longer exist. The court must also consider evidence of any change in condition up to the time of the hearing, but this evidence is to be considered in light of the evidence of prior neglect and the probability of repetition of neglect.  In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986); In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  Termination of parental rights for neglect may not be based solely on conditions which existed in the past but no longer exist.  Union County Dep't of Social Servs. v. Mullis, 82 N.C. App. 340, 346 S.E.2d 289 (1986).

APPLICATION TO THIS CASE


The Department alleged, and the trial court found and concluded the three grounds mentioned above existed.  We submit that evidence to support each is failing.  We will address each ground and its allegedly supporting findings of fact.  We reemphasize that the U.S. Supreme Court has held and our Supreme Court has followed the basic doctrine that the Due Process Clause ensures that the government cannot unconstitutionally infringe upon a parent's paramount right to custody solely to obtain a better result for the child.  Troxel v. Granville, and Adams v. Tessener, supra.

(a)(2) Failure to make progress


Most importantly we point out that the allegations were made by the Department of Social Services on 14 April 2006 in their motion to terminate parental rights (R.p. 105).  The respondent mother was not served at all in this case until 21 April 2005 (R.p. 16).  The summons even notes that the first hearing had been previously held.  She did not enter into any service agreement with the Department until 7 July 2005 (R.p. 218, 229).  She did not get a copy of the disposition order until it was entered on 21 December 2005 (R.p. 75-77).  The plan to terminate Shannon’s rights was adopted only three months later in March and the motion for termination was filed on 17 April 2006 (R.p. 105, 124).


In the termination adjudication order, the Court found that the time frame for the N.C. Gen.Stat. §7B-1111(a)(2) ground was from 16 March 2005 until 22 February 2007 (R.p.256, ¶47).  This is obviously not correct given the dates shown above.  Further, given that the Department completely abandoned Ms. H. on 14 March 2006, they worked with her for far less than 12 months.  On 14 March 2006, the Department sought and obtained an order allowing them to cease any efforts at reunification and the record confirms that after that date, no effort was made.


We acknowledge that the statute does not appear to require that the Department of Social Services work with the parent at all, but that the parent work alone on this most impossible project of proving her worth, but the federal statutes and regulations cited above do require the State to provide reasonable efforts at reunification.  As argued above, the State did nothing that even approaches reasonable assistance to Ms. H.


Based on these factors: 1) the Department did not work with Ms. H. for 12 months, 2) the Department did not provide any assistance, much less substantial assistance, to Ms. H., this ground is not at all supported by the evidence presented.


We address the findings of fact as they relate to this alleged ground for termination.  These analysis will also apply to the other grounds alleged by the Department and found by the Court.


FINDINGS OF FACT:

(NOTE: In the following paragraphs, the First number is from the order related to Amy (ARHB) and the second number is from the order related to Carol (CCHL)).


19/18: States that the disposition order was entered on 2 August 2005, when in fact it was entered on 21 December 2005.  This delay caused prejudice to the mother being able to complete her case plan.


20/19: While it is true that Shannon H. entered into the “Family Services Agreement,” no family services were provided as argued above.  The Department did not provide an in-home social worker to assist Shannon H. in learning necessary skills in the home.  The Department did not provide any job skills training, or even a referral to job skills training.  The Department dit not ensure that Shannon H. had reliable telephone service to stay in touch with them.  When asked for assistance with the housing, that the Department declared was the overarching concern, the Department refused to provide any assistance, because the Department had custody of her children.  This impossible Catch-22 situation is most damning.


Due to this profound lack of service by the Department of Social Services, even if this Finding of Fact is true, it does not support a conclusion that Shannon willfully left her children in foster care and willfully failed to make progress.


21-22/20-21: TASC and Daymark referral and treatment.  We admit that a referral was made.  Given Ms. H.’s level of income, the referral was impossible to complete, while maintaining housing, feeding herself, paying all her bills, using resources for visitation with the children, and other necessary expenses.  Given that each of these programs required her to make payments for their services, she was in no position to complete the TASC or counseling programs without some services from the Department.  Therefore, the only reason these programs were not completed was the specifically excluded reason of poverty.  These Findings of Fact cannot therefore support the conclusion that Shannon failed for any reason other than poverty.


23, 24/22, 23: Without the resources of the treatment programs, any failure on Shannon’s part concerning the use of drugs was not fully addressed by the Department of Social Services and no services were provided.  This Finding of Fact cannot therefore support the conclusion that Shannon willfully left her children in foster care.


26-27/25-26: Housing.  This is the most difficult resource for many low-income parents to provide.  According to the National Low Income Housing Coalition, the average cost of a two-bedroom apartment in Stokes County is $640.  (Web Site, National Low Income Housing Coalition, http://www.nlihc.org/oor/oor2006

/data.cfm) The housing wage in Stokes County is $12.31 per hour while working a 40-hour work week.  Even if we assume that Ms. H. has some connections to cheaper housing, nothing in her history shows any ability to earn any more than half of that amount.  Even if we assume that she could earn half that amount, she would have to work 80 hours per week.  The only reason Shannon H. did not have the housing the Department wanted her to have was their failure to provide her any assistance, or her poverty.


The best example of why this is a problem with poverty, not a problem of wilful failure is that for twelve days she lived in a car.  She quickly remedied that problem by finding other housing with a relative (T.Feb. p. 25).  


28-31 / 27-30: Employment.  These findings simply show the difficulty Shannon H. and other similarly situation parents face in finding adequate employment.  Had she returned to Florida where she was more fully employed, the Department and the Court would have faulted her for abandoning her children.  


32/31: Owning a car.  She obtained a car long after the case began and while she was living with someone else (T.Feb.p. 78).  She paid $300 for the car which her mother drives to get them both to the places they need to go.  Without the car, Shannon H. would not be able to work.  Without the car, she could not attend TASC and Daymark visits, as testified by the TASC coordinator (T.Feb.p. 60, lines 5-7).  Because she didn’t have a car she missed sessions and the Department held her to be at fault.  So, after all those problems, and after the Department ceases making efforts to assist her, she obtains a car so she can get to work, to visits, to court, and the Court finds that having the car supports a conclusion that grounds exist to terminate her rights.  
33/32: Tattoos - If spending $100 for tattoos before the involvement of the Department is a ground for termination of parental rights, the undersigned has failed to locate that provision of Chapter 7B.  Ms. H.’s specific testimony was that all of the tattoos were older than her problems with the Department of Social Services.  She was asked by the attorney for the Department:


Q.   Have you gotten any recent tattoos? 


A.
No. Haven’t had any in several–-


Then she was promptly cut off by the Department lawyer.


(T.Feb.p. 122, line 25 - p. 123, line 1).

We submit her answer was that she hadn’t had any tattoos in several years.  Her further answer that she spent about $100 getting tattoos before this case began is completely irrelevant to any consideration of her fitness as a parent.  While this Court may consider those to be poor choices in her past, she made no such further poor choices during the time that the Department was involved in keeping her children from her.  This finding is completely irrelevant and shows an unfair prejudice on the part of the trial court.  It is not a proper basis for the termination of Ms. H.’s parental rights.


38/37: The Court makes no findings at all that Ms. H. had any way to attend the meetings.  Although it did find that she provided a car for her mother to drive (Finding 32), this was based on recent changes and was not true during the full time that the Department was involved.  This finding does not support a conclusion that Ms. H. willfully left her children in foster care or willfully failed to make progress on their return to her care.


46-48/45-47: Grounds exist.  We maintain that these findings are in fact conclusions of law.  We also maintain, as argued above that they are not supported by competent evidence.  


The evidence presented does not support this ground for termination of parental rights.

(A)(1)
Neglect


Neglect is defined as:  

A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.


N.C. Gen. Stat. §7B-101 (15)


This Court has held that a child is neglected where the child was substantially at risk due to the instability of her living arrangements, the mother and child moved at least six times during the four months the mother retained custody, the child was substantially at risk through repeated exposure to violent individuals, one of whom used cocaine, and where the environment in which the mother and child lived was injurious in that it involved drugs, violence, and attempted sexual assault.  In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997).  That is not at all what we have here.  What we have here is a mother who went to Florida to try to find a better life for herself and her children.  While she was gone, her mother was caring for the children.  The grandmother of the children had some problems which resulted in the presence of the Department.  When Shannon H. returned from Florida, rather than being given her children immediately, she was given a list of things to do, with no resources to aid her in doing them.  She did some of the things perfectly, and some of them not so perfectly.  The guidance of the Supreme Court in requiring a showing of parental unfitness is sorely lacking here.  There was simply no evidence that Shannon H. placed the children in an environment where they were exposed to the conditions listed in Helms.


There is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal.  The most significant difference is that while parental rights may not be terminated for threatened future harm, the Department of Social Services may obtain temporary custody of a child when there is a risk of neglect in the future.  In re Evans, 81 N.C. App. 449, 344 S.E.2d 325 (1986).  There was no showing that there any real probability of future neglect.


In a prior case, this Court ruled that the trial court erred in terminating mother's parental rights based on neglect because the Department of Social Services presented no evidence that the mother could not, at the time of the hearing, adequately parent her children.  In re C.C., 173 N.C. App. 375, 618 S.E.2d 813 (2005).  The trial court must find that there is a real probability of the repetition of neglect.  In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003); In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985).  The sufficiency of a prior adjudication of neglect, standing alone, to support a termination of parental rights will be unlikely when the parents have been deprived of custody for any significant period before the termination proceeding.  In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984).  In this case, the Department never fully supported Ms. H. in her efforts, and completely stopped working with her over 11 months before the adjudication hearing on termination, and over a year before the disposition hearing and entry of the order terminating her family’s existence.  The Department did not present any current evidence.


The trial court’s findings and conclusions do not include this vital statement (R.p. 256-257, 267-268).  Further, as illustrated by our arguments above, any conceivable neglect in this case is caused by Ms. H.’s poverty and the lack of services provided by the Department of Social Services.

(a)(6) Dependency - 


This section requires that the Department show the Court that the mother’s “Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.”  The Court listed no specific cause of the incapability it allegedly found.  The Court made no finding of any of the specifically listed causes, and made no finding that any other cause or condition existed which created a situation where Shannon H. was “unable or unavailable” to parent her children.  Given this major failure, the ground as found does not support the termination of Shannon H.’s parental rights.


In the event this Court does not find the absolute lack of this required finding, we submit that none of the listed conditions exist, and there are no alternative conditions which could be proposed.  A dependent juvenile is “A juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile's care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  N.C. Gen.Stat. §7B-101(9).

We contend that although Shannon H. is neither perfect nor saintly, she is not “unable” to parent her children.  The children came into the Department’s care while she was trying to work and find a new life for all of them in Florida.  She obtained, maintained housing for over eight months (T.Feb.p. 91) When her poverty prevented her from continuing in the home, she requested social services from the Department and received no assistance.  She obtained and maintained employment until she made a poor decision in West Virginia.  These are not indicators of a parent who is unable to parent her children.


There was absolutely no evidence or finding of “mental retardation, mental illness, organic brain syndrome, or any other cause or condition.”  We acknowledge that there was some evidence of substance abuse in that Ms. H. tested positive for marijuana a few times.  However, alcohol or drug abuse, without proof of adverse impact upon the child, is not a sufficient basis for an adjudication of termination of parental rights for neglect.  In re Phifer, 67 N.C. App. 16, 312 S.E.2d 684 (1984).  It cannot be said that occasional use of marijuana by a parent is sufficiently serious to prove that a child is dependent without some specific showing of the detriment the child suffered.  Far more children suffer because of alcohol than because of marijuana.


In this case, the Department presented no evidence of any specific limitation that afflicted Shannon, which made her unable to parent her children.  The conclusion that this ground to terminate the family exists is not supported and must be reversed.

CONCLUSIONtc "CONCLUSION"

Based on the arguments advanced above, this Court should direct that the order terminating of parental rights be vacated for violation of statutory mandates, violation of federal and state mandates that services be provided to Shannon H. and because the evidence presented does not support any of the grounds found by the Court to exist.
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