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QUESTIONS PRESENTED

1.
Whether the trial court erred in failing to state the standard of proof observed for purposes of terminating Respondent's parental rights in violation of N.C. Gen. Stat. §§ 7B-807(a) and 1109(f)?
2.
Whether the trial court erred in concluding that abandonment existed as grounds for the termination of Mr. Smith's parental rights because said conclusion was not supported by the findings of fact or by clear, cogent, and convincing evidence? 

3.
Whether the trial court erred in finding and concluding that it was in the minor child's best interest to terminate Mr. Smith's parental rights?  
STATEMENT OF THE CASE
This matter commenced on 14 July 2008, when Petitioner Jennifer Reece filed a petition seeking termination of Respondent David B. Smith's parental rights to their minor child, A.O.S.  (R pp. 3-5)
On 27 October 2008, the Honorable Thomas V. Aldridge, Jr. presided over a hearing on the Petition and terminated Respondent's parental rights.  Judge Aldridge entered orders of adjudication and disposition on 12 November 2008.  (R pp. 18-23)  Respondent/father gave notice of his intent to appeal the orders on 8 December 2008.  (R p. 146)        

The Appellate Defender was appointed to represent Respondent/father, and assigned Mary McCullers Reece to perfect his appeal.  The record was timely filed on 28 January 2009.           

GROUNDS FOR APPELLATE REVIEW


The order of the trial court is reviewable pursuant to N.C. Gen. Stat. §7B-1001(a)(6) because this is a termination of parental rights.  

STATEMENT OF FACTS


 The first time that Ms. Reece sought an order for Mr. Smith to stay away from her and their son was on 23 March 2005.  (R pp. 116-117)  With a domestic violence complaint, she requested that Mr. Smith be ordered to stay away from her and from their son,  Alex (a pseudonym).  She was awarded temporary custody of Alex, and a judge ordered Mr. Smith to "stay away from the minor child" and the minor child's day care in addition to staying away from Ms. Reece. (R p. 111)

On 23 August 2005, the parties, through counsel, negotiated a consent order whereby Mr. Smith was to visit with Alex on the first, third and fifth weekend each month.  (R p. 69)  On 12 October 2005, the parties entered into a consent order whereby Mr. Smith would pay child support for Alex in the amount of $484.00 per month.  (R p. 77)  

On 6 December 2005, Columbus County child support enforcement filed a motion for contempt against Mr. Smith for arrears in his child support payment.  (R p. 80)  On 7 February 2006, Mr. Smith went to jail as a result of that motion.  (R p. 85)  Also on 7 February 2006, Mr. Smith filed a pro se motion for contempt because Ms. Reece was not allowing him to see his son per the consent order.  (R p. 87; visitation order R p. 67)  On 5 March 2006, child support enforcement again filed a contempt motion on Ms. Reece's behalf.  (R p. 88)  Sixteen days later, Mr. Smith filed a voluntary dismissal of his motion regarding Ms. Reece's refusal to allow visitation.  (R p. 89)  On 17 April 2006, the parties entered into a consent order providing that Ms. Reece would have "sole and exclusive custody" of Alex with Mr. Smith to have visitation "as the parties mutually agree."  (R p. 92)  The order also suspended Mr. Smith's child support obligation.  


On 19 September 2007, Ms. Reece sought another domestic violence order alleging that Mr. Smith had shown up at her home inquiring into her whereabouts.  (R p. 140.)  She again asked that Mr. Smith be ordered to stay away from her, Alex, Alex's day care, Alex's school, and their home.  (R p. 141)  On 11 January 2008, the court entered an order that Mr. Smith stay away from Ms. Reece's residence, Alex's school, Alex's daycare, and anywhere that they might seek temporary shelter.  (R p. 124)  The AOC form order provided that:

"Respondent/Defendant shall have no contact with the Petitioner/Plaintiff.  No contact includes any defendant-initiated contact, direct or indirect, by means such as telephone, personal contact, email, pager, gift-giving or telefacsimile machine." 
This order was to stay in effect until January 2009.  (R p. 122) 

Six months and three days after the entry of this order, Ms. Reece filed a petition for termination of parental rights alleging one ground:  willful abandonment of the child for six months next preceding the filing of the petition.  (R pp. 3-5)  

At trial, Ms. Reece testified that Mr. Smith had not visited with his son in four years, essentially since the time of the parties' divorce.  (T pp. 5,6)  The reason that she was seeking to terminate parental rights was: 

"Um, [Ms. Reece's family] are the family that [Alex] knows, and if anything were to happen to me, um, not having this, I would not be able to secure his future because I would, you know, who would know where he would go?  This way, I can make sure that my parents wi-, are able to take him and care for him, and give him what he needs.  Um I plan on, uh, getting married, um, in the next couple of years and, um, my husband-to-be will adopt him and raise him and - so, that - those are two reasons why that I would like to have this done."  (T p. 18; Appendix p. 7)
Ms. Reece testified that she did not want Mr. Smith to visit Alex, that she had not wanted him to see the child for some time.  (T pp. 23, 24)  When asked if she had made any effort to contact Mr. Smith about the child, she responded, "How would I do that if -- even if I did want to?"  (T p. 24)  


At the time of trial, Mr. Smith was incarcerated for worthless checks.   He had been in prison since 11 May 2008.  (T p. 52)  His projected release date was 23 November 2008. (T p. 65)    

Mr. Smith was a construction worker.  When he was laid off, he got behind on child support.  (T p. 55)  


Mr. Smith testified that Ms. Reece told him that if he signed the consent order giving her authority to grant or deny his visitation, she would still allow him to visit with Alex.  (T p. 56)  Mr. Smith testified that he exercised weekly visitation with his son for four to six months after the entry of that order.  (Id.)  He wrote to Ms. Reece from the county jail in June or July 2007, but was told by the bailiff that he was not to send Ms. Reece or anyone in her household any more letters, or they would take out charges against him.  (T pp. 58, 65)  In 2007, Mr. Smith consulted with an attorney as to how to pursue visitation with Alex, but could not afford to retain legal counsel.  (Id.)  


Mr. Smith's mother sent the child birthday and Christmas cards each year.  (T p. 95)  She had never received any acknowledgement of the cards from Ms. Reece.  (T p. 101)  Although the paternal grandmother had requested visits with her grandson, Mr. Reece had never arranged them.  (T p. 103)  


Mr. Smith's grandmother testified that she had visited with Alex on one occasion at Ms. Reece's home.  (T p. 107)  On other occasions, she had left messages, but gotten no reply.  (Id.)  She had also sent the child cards and gifts each birthday and Christmas, but received no acknowledgement.  (T p. 109)  Mr. Smith told her each time she visited him that he desired to have contact with Alex.  (T p. 99)      

Following closing arguments, the trial court took the matter under advisement.  (T p. 121)  The order entered concluded that Mr. Smith had willfully abandoned his son for the six months preceding the filing of the petition and terminated his parental rights based upon this ground.                 

ARGUMENT

I.  The trial court erred in failing to state the standard of proof observed for purposes of terminating Respondent's parental rights in violation of N.C. Gen. Stat. §§ 7B-807(a) and 1109(f).
  

 Assignment of Error No. 3 (R p. 149)  

STANDARD OF REVIEW:  Failure to comply with a statutory mandate is prejudicial error per se, State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998) TA \l "State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998)" \s "State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998)" \c 1 , and is reversible error. In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003) TA \l "In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003)" \s "In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003)" \c 1 .        
ARGUMENT:  The trial court did not indicate in the adjudicatory order the standard of proof implemented in determining whether or not grounds existed to terminate Mr. Smith's parental rights.  (R pp. 18-21)  Nor did the trial court indicate what standard he used when he ruled from the bench orally.  (T p. 121; Appendix p. 7 ) There is no indication in the record or the transcript as to whether or not the trial court observed the required clear, cogent, and convincing standard.   

  N.C. Gen. Stat. §7B-1109(f) provides with respect to termination hearings that "The burden in [termination] proceedings shall be upon the petitioner or movant and all findings of fact shall be based on clear, cogent, and convincing evidence."  N.C. Gen. Stat. §7B-807(a) provides with respect to adjudication orders in juvenile matters, "If the court finds that the allegations in the petition have been proven by clear and convincing evidence, the court shall so state."   
This Court has construed these sections to require a trial court to affirmatively state in its order the standard of proof utilized in a termination proceeding.  In re Church, 136 N.C. App. 654, 657, 525 S.E.2d 478, 480 (2000).  Failure to affirmatively state the evidentiary standard deprives this Court of any means of determining whether or not the appropriate standard was used, and is, therefore, grounds for the order to be vacated and remanded.  Id.  Oral statement of the standard of evidence used is sufficient to satisfy these sections.  In the Matter of K.A., ___N.C. App.___, ___ S.E.2d____ (2006)(unpublished)(Appendix p. 9)        
In the present case, the trial court failed to designate what evidentiary standard was used, either in the order or from the bench.  (See R pp. 18-21,T p. 121; Appendix pp. 1-4, 8 )This was error, and the adjudication order should be vacated and remanded based upon this error.  
II. THE TRIAL COURT ERRED IN CONCLUDING THAT ABANDONMENT EXISTED AS GROUNDS FOR THE TERMINATION OF MR. SMITH'S PARENTAL RIGHTS BECAUSE SAID CONCLUSION WAS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE.  

Assignment of Error No. 6, 10 (R p. 149)   


Standard of Review:  The standard of review for an adjudication order in a termination of parental rights is (1) whether the findings of fact are supported by “clear and convincing evidence,” and (2) whether the legal conclusions are supported by the findings of fact.” In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) (citations omitted).  Clear, cogent and convincing evidence requires more proof than the preponderance of the evidence standard of most civil cases, but is less than the standard of a criminal case. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 11 (1994).  See also In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation omitted).  Clear and convincing evidence is evidence which should “fully convince.” Id.  Conclusions of law are reviewable de novo by this Court.  In re Pope 144 N.C. App. 32, 40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).  

ARGUMENT:  The trial court made no finding of fact that Mr. Smith's lack of visitation evidenced a "willful" abandonment.  In fact, the trial court's findings of fact support the conclusion that his lack of contact with the child was involuntary rather than willful.  The trial court found:

"17.
The Respondent has not attempted to contact the Petitioner with regard to visitation since June or July 2007 as a result of the Domestic Violence Protective Orders.  

20.
The Respondent has substance abuse problems and has used cocaine since 2006.  He relapsed in 2006 after having maintained a state of sobriety for some period of time prior to that.

21.
The Respondent has had no contact with the minor child for more than six (6) months immediately preceding the filing of this Petition.  The Respondent has not been incarcerated continually prior to the filing of the Petition and for more than six consecutive months immediately preceding the filing of the Petition.

22.
Respondent's failure to provide support is due to the Order entered by consent in April 2006 whereby his obligation to provide support was suspended."  (R p. 20)   
 
Our Courts have determined that in order to prove abandonment in a termination proceeding, there has to be lack of contact and the lack of contact has to be willful.  See In re McLemore, 139 N.C. App. 426, 533 S.E.2d 508 (2000) (finding that one ineffectual attempt at contact during preceding six months did constitute abandonment); In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987), (one attempted contact during incarceration amounted to abandonment).    


“Abandonment imports any wil[l]ful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.”  In re Apa, 59 N.C. App. 322, 324, 296 S.E.2d 811, 813 (1982).  In this context, “the word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).  “Whether a biological parent has a willful intent to abandon his child is a question of fact to be determined from the evidence.”  Id. 15 276, 346 S.E.2d at 514.  Our Supreme Court has also interpreted “abandonment” to mean that a parent has exhibited willful or intentional conduct evincing a settled purpose to forego all parental duties and relinquish all parental claims.  Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962).  


Six months prior to filing her petition, Ms. Reece got a judge to order Mr. Smith to stay away from her and Alex.  The terms of the order specifically forbade direct or indirect contact, including giving gifts.  (R p. 122)  The trial court inaccurately found that Mr. Smith had not "made an effort to be involved in the life of the child" since "at least April 2006."  (R p. 19 App. p. 2; Finding of Fact no. 14)   Mr. Smith testified that he had attempted to write to Ms. Reece in June or July 2007.  (T p. 58)  When Mr. Smith wrote Ms. Reece a letter, an officer told him that Ms. Reece would take out charges if he attempted to do so again.  (T pp. 58, 65)  

      In In re: T.C.B., 166 N.C. App. 482, 602 S.E.2d 17 (2004), this Court held that a trial court erred in concluding that a father had willfully abandoned his child where father had been instructed by legal counsel not to have any contact with the minor child or the mother until pending criminal charges were resolved, and where DSS entered into a protection plan with the mother which provided that there would be no visitation with father pending resolution of the criminal charges.   In Mr. Smith's situation, he was forbidden by court order from contacting Ms. Reece or Alex in any way.  His failure to visit did not indicate a "purpose and deliberation" to abandon his son, but rather a strained compliance with the court order procured by Ms. Reece.  
As for the failure to pay child support, the North Carolina Court of Appeals has held that failure to pay support, in and of itself, does not constitute abandonment. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 911 (1994), appeal dismissed, 340 N.C. 109, 548 S.E.2d 183 (1995).   The trial court's findings indicate that the trial judge did not consider Mr. Smith's failure to pay child support to be the result of an intent to abandon his son.  The trial court found, in addition to the findings set forth above:

"16.  At the entry of the Order of April 17, 2006, wherein the Respondent's child support obligation was suspended, the Respondent was in arrears in his child support at that time of approximately $7,500.00.  He works construction and had endured a layoff and failed to make child support payments."  (R p. 20)
Abandonment was the only ground alleged or found in support of the termination of Mr. Smith's parental rights.  The trial court found that the lack of visitation was due to Ms. Reece's having a court order forbidding him to contact her and the child in any way.  (R p. 20; Finding No. 17)  The trial court then found that Mr. Smith agreed to the 17 April 2006 order suspending his child support and leaving his visitation in Ms. Reece's discretion after being laid off and incurring a sizeable child support arrearage, in addition to having spent some time in jail.  (R p. 20; Finding No. 16; R p. 85)  These findings did not support the conclusion that Mr. Smith willfully abandoned his child, and that conclusion was error.    


III.  THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT IT WAS IN THE MINOR CHILD'S BEST INTEREST TO TERMINATE MR. SMITH'S PARENTAL RIGHTS. 

Assignments of Error Nos. 11, 12, 13, 15, 16 (R p. 
150)  
  STANDARD OF REVIEW:  This Court reviews a dispositional order to determine whether the court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  In re Weiler, 158 N.C. App. 473, 477-78, 581 S.E.2d 134, 137 (2003).
Failure to comply with a statutory mandate is prejudicial error per se, State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998) TA \l "State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998)" \s "State v. Hicks, 323 N.C. 574, 374 S.E.2d 240 (1998)" \c 1 , and is reversible error. In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003) TA \l "In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003)" \s "In re Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003)" \c 1 .

ARGUMENT:  In the case at hand, the Petitioner used the termination action to permanently sever any chance of a father/son relationship without offering information about how the termination would be in the best interests of the child.  

The North Carolina legislature has provided certain factors which are mandatory considerations for the trial court in making a disposition terminating parental rights.  N.C. Gen. Stat. §7B-1110 provides that:
“after an adjudication that one or more grounds for terminating a parent’s rights exist, the court shall determine whether terminating the parent’s rights is in the juvenile’s best interest.  In making this determination, the court shall consider the following:

1) the age of the juvenile

2) the likelihood of adoption of the juvenile

3) whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile 

4) the bond between the juvenile and the parent

5) the quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.

(6) Any relevant consideration.”


The trial court did not make the required findings as to the likelihood of Alex's being adopted or whether the termination of Mr. Smith's parental rights would aid in the accomplishment of that plan for him pursuant to N.C. Gen. Stat. §7B-1110(a)(2) and (3), and this was error.  


Ms. Reece's only testimony as to plans for the child to have an adoptive father was that she planned to get married in the next couple of years and her future husband could then adopt the child.  (T p. 18; Appendix  p. 7)  There was no testimony and no finding as to the child's relationship with Ms. Reece's boyfriend.  The boyfriend did not testify and did not speak to the GAL.  There was no indication that plans for him to adopt the child were concrete or imminent.  The termination of Mr. Smith's parental rights functioned as an order finding that it would never be in the best interests of the child that Mr. Smith have a relationship with him. There was nothing to be gained by the child through the termination; rather Ms. Reece used the action to permanently sever any chance of relationship between Alex and his father.      

Ms. Reece testified and the trial court found that: 

"9. The Petitioner is concerned that if something were to happen to her that her son would be placed in the care and custody of the Respondent who has not been able to maintain a stable place in the minor child's life."  (R p. 23)  

Respondent submits that this finding does not support the conclusion that it was in the best interests of the child to terminate parental rights.  Speculation as to the child's placement in the event of his mother's untimely death was not an appropriate consideration.   The best interests of the child in the event of his mother's death would be the province of the trial judge to determine at that time.  In effect, Ms. Reece was legally bastardizing the child without any clear plan other than to keep Mr. Smith away from Alex forever.  If the true question was whether or not Mr. Smith's visiting the child was in the child's best interests, this would more properly have been addressed in a custody motion rather than a petition to terminate parental rights, especially where there was no concrete plan for the child to be adopted.  The trial court's failure to consider the mandatory factors and consideration of inappropriate factors were error, and the disposition should be reversed.     
CONCLUSION


For the foregoing reasons, this court should reverse the termination of parental rights order entered by the trial court on 12 November 2008.                               

Respectfully submitted this the ___ day of February, 2009.
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