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STATEMENT OF THE FACTS

In addition to the evidence recited in the DSS and Guardian ad Litem’s Statements of the Facts, the following undisputed facts should be noted:  At the time the children were taken into custody, DSS involvement was initiated because the infant, A.N.J-H., had suffered a severe head trauma, which the authorities believed may have resulted from neglect/abuse in the home.  DSS made a home visit on 4 February 2006 and determined that the home was not a safe environment for children, due to clutter, cockroaches and old food left out. (T.p. 95) The children had been living in an extended family home including Mother, Father, the maternal grandmother and grandfather, and Mother’s sister and her children. (T.p. 94) Nothing in the record suggests that sister’s children were removed from the home at that time or had suffered neglect/abuse in the home.  Nothing in the record suggests that Mother abused any child.

By the time of the hearing at which the trial court dismissed the Petition to terminate Mother’s parental rights, Father had admitted and pled guilty to criminal charges for having caused the precipitating injury to A.N.J-H., was incarcerated and was slated for deportation as an illegal alien following his sentence.  (T.p. )

Mr. Scott Hammontree, a licensed professional counselor,  testified that he had made a parent-family assessment to aid the court (T.p.9, lines 16-18)  In doing so, he received very little information from the GAL office and he himself contacted only Respondent Mother. (T. p. 36, lines 2-14) He never met the children. (T. p. 9, lines 13-15) He made his assessment without ever knowing that the Father had pled guilty to injuring A.N.J.H; (T. p. 39, lines 11-15) and without knowing that, at the time of the injury, Mother, Father and their two children had been living with Mother’s parents, as well as Mother’s sister and her children. (T. pp. 35-36)

On the basis of his minimal background information, and on his interview of Mother, Mr. Hammontree nevertheless believed that Mother “absolutely” could be a wonderful parent.  (T. p. 53, lines 19-11) Mr. Hammontree’s concern over Mother’s statement, early on in the process, that Father may have admitted to hurting A.N.J-H. merely in order to get A.N.J-H. back, was based on Hammontree’s mistaken belief that the question of who, in fact, caused the injury remained unanswered. (T. p. 56, lines 17-23)


On the day Father was sentenced for causing the injury, he confessed to Mother that he did, in fact, cause the child’s injury.  Until that time, she was reluctant to believe it. Mother testified: ”He confessed straight out to me and I was like, “Okay. Yeah, you ain’t having nothing else to do with me or my kids.”” (T. p. 166, lines 4-6) “I had no reason to believe, actually, that he would hurt my kids.  I had no reason because he’s never hurt me.  He’s never hurt my son.  I’ve never known him to hurt anybody.  He’s – he had never, ever done anything like this.” (T. p. 185, lines 16-19)

When questioned by the court about her contacts with the Father in prison, Mother testified: 


The Witness:  I did in the first and now, every once in a while, like, maybe every once two months, whenever he’s writing me, begging me to let him know how his kids are, I’ll write him and let him know, yeah, the kids are okay, and that’s it.


The Court: So, you hadn’t been to see him?


The Witness:  No.  In the very beginning, I did.  (T. p. 174, lines 17-24)


Mother took the child to the hospital immediately upon discovering the injury.  (T. p. 159 lines 6-10)  Mother and child were released and then asked to return to the hospital, with which request Mother complied.  (T. p. 62, lines 9-23)  Mother told doctors at the hospital, as well as Mr. Hammontree later, that Mother had been asleep for the night when she was awakened and found her baby’s head was swollen. (T. p. 158, line 17 through p. 159, line 10)  She offered that the only thing she could think of which might have caused this was that her nephew had dropped a toy truck on the baby earlier in the day.  (T. pp. 60-62; pp 156-157)


As to Mother’s failure to follow up on therapy as required by her case plan, Mother testified that she could not afford it. (T.p.90, lines 14-23) She had been unable to obtain Medicaid to pay for the therapy required by her case plan, because she did not have custody of her children and “made too much” on her $6.50 hourly wage part-time job.  (T. pp. 92-93)  She contacted two service providers to inquire into sliding fee-scale therapy and possessed the telephone number for a third. (T.p.94, lines 21-24)  Her efforts were thwarted by red tape due to her recent move to Mecklenburg County. (T. p. 95, lines 1-19) She made this move because she had not been able to find a job in Gaston County. (T. p. 104, lines 4-7)


Her undisputed testimony was that she had no driver’s license, but would be eligible for a license if she had auto insurance (which she could not afford); and that she did not own a car. She had looked for full-time work, but without a car, it was difficult to obtain full-time employment. (T.pp.90-91) While she sometimes had a salon manicure, it was paid for by her boyfriend so that she would “look nice and presentable” at work. (T.p. 92, lines 1-10)

By the time of a 30 January 2007 review hearing, Mother had completed parenting classes and had attended some of the children’s medical appointments (T. p. 383, lines 2-19)  At the time of the termination hearing, Mother had maintained part-time employment (T.p. 103, lines 8-14) and independent housing (R. p. 243).  Mother does admit that she needs therapy (T. p. 211-212) and has not completed this aspect of her case plan. (T. p. 104, lines 2-3)


During the pendency of this case, Mother has had 6 different social workers whom she felt did not listen to Mother’s explanation of certain events. (T.p. 104 line 15, through p. 105, line 3)  For example, on one occasion, Mother left A.N.J-H. inside a McDonalds restaurant in her carseat for approximately 10 minutes while the baby’s grandmother and aunt were present to watch over the baby. A DSS representative was also present for this supervised visitation.  (T. p. 105, line 6, through p. 107, line 25)  

Mother was not able to attend all of the children’s medical appointments because her job required 3 weeks advance notice in order to have the time off, and DSS had been advised of this need, in writing, by Mother’s attorney. (T. p. 116, line 22 through p. 118, line 5)  Most often, Mother received two days to one week’s notice of her children’s appointments and could not attend for that reason. (T. p. 118, lines 17-25) 


Mother had been ordered, as part of her case plan, not to share living arrangements with her sister and sister’s children, though no explanation was offered.  Through her attorney, Mother had requested, in writing that DSS modify this requirement so as to allow Mother to share living expenses with her sister.  DSS did not respond to this request. (T. p. 124, line 21 through p. 125, line 24)

Mother’s child support payments were automatically deducted from her pay.  Mother believed that she was caught up because DSS had not told her otherwise; and, she believed DSS was in possession of her child support payment records. (T. pp. 138, line 16 through p. 139, line 9)


One of Mother’s DSS social workers, Rhonda Neely, testified that Mother had not made sufficient progress on therapy required in her case plan.  (T. p. 321, lines 16-24) She answered the court as follows:


The Court:
So she needs to go to therapy to discuss whether she likes that her children are in DSS custody?


The Witness:
According to the parental evaluation.


The Court:
And because she hadn’t done that she’s not made sufficient progress?


The Witness:
It’s part of her case plan. 

(T. p. 322, line 24 through p. 323, line 6)


The same social worker testified that Mother is not a danger to either of her children. (T. p. 344, lines 16-18)

STANDARD OF REVIEW

“In North Carolina, juvenile abuse, neglect, and dependency actions are governed by Chapter 7B of the General Statutes, commonly known as the Juvenile Code.” In re A.K., 360 N.C. 449, 454, 628 S.E.2d 753, 756 (2006). “Such cases are typically initiated when the local department of social services (DSS) receives a report indicating a child may be in need of protective services.” Id. “DSS conducts an investigation, and if the allegations in the report are substantiated, it files a petition in district court alleging abuse, dependency, or neglect.” Id. at 454, 628 S.E.2d at 756-57.


“The first stage in such proceedings is the adjudicatory hearing.” Id.; N.C. Gen.Stat. § 7B-807 (2005). “If DSS presents clear and convincing evidence of the allegations in the petition, the trial court will adjudicate the child as an abused, neglected, or dependent juvenile.” Id. at 454-55, 628 S.E.2d at 756 (citing N.C. Gen.Stat. § 7B-807). “If the allegations in the petition are not proven, the trial court will dismiss the petition with prejudice and, if the juvenile is in DSS custody, returns the juvenile to the parents.” Id.

“During the adjudicatory phase, the court takes evidence, makes findings of fact, and determines the existence or nonexistence of grounds for termination.” In re R.T.W., 359 N.C. 539, 548, 614 S.E.2d 489, 495 (2005) (emphasis added)[superseded by statute on other grounds)(citing N.C. Gen.Stat. § 7B-1109(e)]. The burden of proof is on DSS in this phase, and the court's findings of neglect or dependency must be ‘based on clear, cogent, and convincing evidence. Id.(citing N.C. Gen.Stat. § 7B-1109(f)).

However, this Court reviews a trial court’s dismissal of a petition to terminate parental rights to see whether the court’s findings of fact are supported by “competent” evidence only, and does not require the higher standard of clear, cogent, and convincing evidence in support of dismissal. In re H.M., 182 N.C.App. 308, 311-312, 641 S.E.2d 715, 716 (2007).

A finding of fact that is not challenged by a properly briefed assignment of error is binding on appeal. Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991). Assignments of error not set out in the appellant’s brief, or in support of which no reason or argument is stated or authority cited, will be taken as abandoned. N.C.Rules App. Proc., Rule 28(b)6 (2007).
ARGUMENT


1.
The trial court properly dismissed the Petition to Terminate Parental rights of Mother, on the basis of credible evidence, that DSS had not met its burden of proof, by clear cogent and convincing evidence.

A.
Respondent had no burden of proof and thus the court’s findings and conclusions must only be supported by credible evidence.


DSS and the GAL argue that the allegations of neglect and abuse in the juvenile petitions for the minor children were supported by clear, cogent, and convincing evidence, and that the trial court erred when it: (1) entered findings of fact numbered 23, 30, 45-48, 49, 51-54, 58, 59, 62, 63, 65, 67 and 68, and conclusions of law numbered 5, 7-10, and dismissed the petition as to Mother at the close of all the evidence at trial.  
However, Mother had no burden of proof at this stage; Petitioner had the burden of proof of each of the allegations of its Petition.  In re R.T.W., 359 N.C. 539, 548, 614 S.E.2d 489, 495 (2005) (citing N.C. Gen.Stat. § 7B-1109(f)). Respondent Mother contends that the dismissal on the basis of Petitioner’s failure to prove these allegations by clear, cogent and convincing evidence does not have to itself be supported by clear, cogent and convincing evidence.  In re H.M., 182 N.C.App. 308, 311-312, 641 S.E.2d 715, 716 (2007).

In re H.M., supra, affirmed a trial court’s dismissal of a petition to terminate parental rights where the court’s findings of fact were supported by “competent” evidence.  In that decision, this Court did not require the higher standard of clear, cogent and convincing evidence to support the dismissal. Instead, it looked to the mandate of the statute:

N.C. Gen.Stat. § 7B-807(a) states, “If the court finds that the allegations have not been proven, the court shall dismiss the petition with prejudice....” (Emphasis supplied). The trial court entered the following order: “1. That the petitions in these matters alleging neglect and dependency are dismissed.” After the trial court found DSS had failed to prove its allegations, the court was required by statute to dismiss the petitions. N.C. Gen.Stat. § 7B-807(a). 

In re H.M, supra, at 315, 718.


The trial court was required to dismiss the petition against Mother because DSS did not prove the material allegations contained in the Petition sufficient to demonstrate grounds to terminate Mother’s parental rights, pursuant to N.C.G.S. 7B-1111(A)(1);(2); and (3).

B.
The court’s findings and conclusions are supported by credible evidence.

An appellate court is bound by the trial judge's findings of fact “where there is some evidence to support those findings, even though the evidence might sustain findings to the contrary.” In re Montgomery, 311 N.C. 101, 110-111, 316 S.E.2d 246, 252-3 (1984), later proceeding at, 77 N.C.App. 709, 336 S.E.2d 136 (1985)(citations omitted).

It is the “judge's duty to weigh and consider all competent evidence, and pass upon the credibility of the witnesses, the weight to be given their testimony and the reasonable inferences to be drawn therefrom.” 
In re N.G. __ N.C.App.__, 650 S.E.2d 45, 49 (2007); citing In re Whisnant, 71 N.C.App. 439, 441, 322 S.E.2d 434, 435 (1984).


See In re Black, 76 N.C.App. 106, 110, 332 S.E.2d 85, 87 (1985) (saying, “A ruling based on a trial court's discretion will not be reversed without a showing of manifest abuse of that discretion.”)

CONCLUSION


On the basis of all of the foregoing, it is respectfully requested that the trial court’s Order be affirmed.
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