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I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN CEASING REASONABLE EFFORTS WITH THE MOTHER WHEN IT FAILED TO MAKE A SINGLE INDEPENDENT FINDING OF FACT?

II.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN TERMINATING THE MOTHER’S PARENTAL RIGHTS BASED UPON NEGLECT OF THE JUVENILE AND A PROBABLITY OF REPETITION OF THE NEGLECT WHEN IT DID NOT FIND SUFFICIENT CIRCUMSTANCES AT THE TIME OF THE TERMINATION HEARING?
III.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN DETERMINING THE BEST INTERESTS OF THE MINOR CHILD WILL BE SERVED BY TERMINATING THEIR MOTHER’S PARENTAL RIGHTS WHEN IT FAILED TO MAKE SUFFICIENT FINDINGS OF FACT?
STATEMENT OF THE CASE

The Dare County Department of Social Services (hereinafter referred to as “DSS”) filed Juvenile Petitions alleging Amy1, age 5, to be a neglected and dependent juvenile on April 9, 2008.  (R. pp. 7 – 10).  An Order for Non-Secure Custody was entered that same day and Orders on the Need for Continued Non-Secure Custody were entered on April 16, April 24 and April 30, 2008.  (R. pp. 12 – 14; 16 - 30).  Amy’s younger sister, Ursula2, who has a different father, was also taken into custody.  (R. pp. 16 – 30).  The two sisters were placed with Ursula’s paternal aunt and uncle.  Id.
Amy and her sister were adjudicated to be neglected at the May 15, 2008 session of court.  (R. pp. 43 – 47).  The dispositional hearing was conducted that same day and Amy remained in the same placement with her sister.  (R. pp. 47 – 56).  Review hearings were held on August 29 and October 31, 2008.  (R. pp. 70 – 78; 90 - 99).  The plan remained reunification with the mother, and the children remained in the same placement.  Id.  A review and permanency planning hearing was conducted at the November 25, 2008 session of court.  (R. pp. 113 – 122).  The permanent plan for Amy’s future was changed to adoption, just seven months after the case began.  (R. p. 
1 – The pseudonym Amy will be used throughout to protect the identity of the juvenile.

2 – The pseudonym Ursula will be used throughout to protect the identity of the juvenile’s sister.

122).  A second Review and Permanency Planning hearing was conducted on December 11, 2008.  (R. pp. 134 – 143).  The permanent plan for Amy remained adoption.  (R. p. 143).
A petition to terminate the parental rights of the mother and the father was filed on February 9, and amended on March 3, 2009.  (R. pp. 154 – 159; 161 - 163).  The mother was served with the petition on March 3, 2009.  (R. pp. 148 – 149).  The petition was set for hearing at the May 13, 2009 session of court.  (R. pp. 170 - 171).  The Termination of Parental Rights Judgment was filed June 12, 2009, and served on the respondents on June 16.  (R. pp. 91).  Respondent Mother timely filed a written Notice of Appeal on July 13, 2009.  (R. pp. 247 – 248).

Appellate Entries were prepared on July 15, 2009 appointing the Appellate Defender to represent the Mother and designating Pamela Barker to transcribe the proceedings.  (R. pp. 249 – 250).  The Appellate Defendant appointed Windy H. Rose to perfect the appeal on behalf of the mother on July 28, 2009.  (R. p. 251).

The transcript was mailed to counsel on September 4, 2009.  (R. p. 255).  It was received by counsel on September 8, 2009.  The Proposed Record on Appeal was served on all parties on September 18, 2009.  (R. p. 271).  The record on appeal was filed with the Court of Appeals on October 8, 2009.  (R. p. 274).    
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW


The Termination of Parental Rights Judgment filed June 12, 2009 is a final order.  This Court has jurisdiction to review the trial court’s Termination of Parental Rights Judgment pursuant to N.C. Gen. Stat. § 7B-1001(a)(6) (2005).  This Court has jurisdiction to review the trial court’s Review and Permanency Planning Order entered December 15, 2008 wherein DSS was relieved of reasonable efforts to reunite the family pursuant to N.C. Gen. Stat. §§ 7B-507(c) and 7B-1001(a)(5) (2005).
STATEMENT OF THE FACTS

Amy was born in 2002.  (R. p. 6).  She lived with her mother, Phoebe Endsley, for the first five years of her life.  (R. p. 7).  In 2008, Dare County DSS became involved with the family due to the mental health issues of the mother, and the resulting effects on her children.  (R. pp. 7 – 10).  The children were removed from her care in April, 2008.  (R. pp. 12 – 13).  Amy was 5 years old when she was removed from her mother.  (R. p. 6).

The mother stipulated to a finding that Amy and her sister, age 2, were neglected juveniles.  (R. p. 44).  The case plan to reunite the family primarily focused upon the mother’s mental health treatment and the stability created with her treatment.  (R. pp. 52, 55).  The mother was diagnosed as bi-polar.  (R. p. 48, T. p. 51).  She was prescribed various drugs to control her behaviors, but suffered severe side effects with the drugs.  (R. pp. 50, 51, 199, 219; T. p. 20, 27, 28, 64, 69, 77).  The mother had not suffered from her symptoms throughout her life, and strongly believed that her condition was caused by a physical ailment.  (R. p. 205; T. pp. 19, 21, 29, 30, 75).

  Phoebe wanted to have testing performed to ensure that her condition was not a physical condition rather than mental condition.  (R. p. 219; T. pp. 31, 75).  She did not qualify for Medicaid assistance.  (T. pp. 22, 67, 75).  DSS would not pay for the testing.  (T. p. 30, 31, 37, 75).  Phoebe refused to continue the medication prescribed by her psychiatrist due to the severe side effects she suffered, including blurred vision, dizziness, uncontrollable muscle movements, excessive thirst, immobility, hallucinations, heart palpitations and tightened jaw.  (R. p. 199; T. pp. 27 – 28, 64, 65, 77).  Witnesses reported that Phoebe was unstable when she did not take the prescribed medication.  (R. p. 233).

At the November 25, 2008 Review and Permanency Planning hearing, the trial court failed to make a single independent finding of fact regarding Phoebe’s treatment or progress, but instead adopted all the allegations contained in the DSS report and GAL report.  (R. pp. 100 – 122).  It delegated its fact finding duty to DSS and the GAL.  The trial court ceased reunification efforts with the mother just over 7 months from when the case began.  (R. p. 122).

At the termination hearing six months later, the trial court again failed to make sufficient findings of fact.  53 out of 57 pages of the order were from prior orders.  (R. pp. 189 – 245).  Those prior orders were almost completely taken directly from DSS and GAL reports.  The trial court terminated the mother’s parental rights.  (R. p. 245).  Phoebe lost her constitutional right to raise her daughter.  

The trial court concluded that Amy was neglected and there was a probability of repetition of the neglect if returned to her mother’s care.  (R. pp. 234, 244).  The trial court found it was in Amy’s best interest to terminate her mother’s parental rights.  (R. pp. 244 - 245).  Phoebe appeals from this order terminating her parental rights.
STANDARD OF REVIEW


This Court reviews an order that ceases reunification efforts to determine whether the trial court made appropriate findings, whether the findings are based upon credible evidence, whether the findings of fact support the trial court's conclusions, and whether the trial court abused its discretion with respect to disposition. In re C.M., 183 N.C. App. 207, 213, 644 S.E.2d 588, 594 (2007) citing In re Weiler, 158 N.C. App. 473, 477-78, 581 S.E.2d, 134, 137 (2004); N.C. Gen. Stat. § 7B-507 (2005); N.C. Gen. Stat. § 7B-903 (2005); N.C. Gen. Stat. § 7B-905 (2005).  The trial court’s conclusions of law are reviewed de novo.  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996).
A termination of parental rights hearing is conducted in two phases, the adjudicatory hearing and the dispositional hearing.  In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000). The standard for adjudicating the grounds for termination of parental rights is by clear, convincing and cogent evidence.  N.C. Gen. Stat. § 7B-1109 (2005).  This court reviews the trial court’s findings of fact to determine whether the facts are supported by clear, convincing and cogent evidence, and determines if the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

If the trial court finds at least one ground for termination of parental rights, it proceeds to the dispositional hearing.  In re Brake, 347 N.C. 339, 341, 493 S.E.2d 418, 420 (1997).  The trial court must then determine whether terminating the parent’s rights is in the juvenile’s best interest.  Id. The disposition is within the trial court’s discretion, and is reviewed by this court as an abuse of discretion standard.  In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000).

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN CEASING REASONABLE EFFORTS WITH THE MOTHER AT THE INITIAL DISPOSITION WHEN IT FAILED TO MAKE A SINGLE INDEPENDENT FINDING OF FACT.


ASSIGNMENT OF ERROR NO. 1

(R. pp. 113 - 122).

Respondent mother assigns as error the failure of the trial court to make independent findings of fact to support its conclusion that reasonable efforts to reunite the child with her mother should not be required and should cease as such efforts clearly would be futile and would be inconsistent with the juvenile’s health, safety and need for a safe, permanent home within a reasonable period of time.  Pursuant to the Rules of Civil Procedure, “[i]n all actions tried upon the facts without a jury . . . the court shall find the facts specifically and state separately its conclusions of law thereon . . .” N.C. Gen. Stat. § 1A-1, Rule 52(a)(1) (2003).  “Thus, the trial court must, through ‘processes of logical reasoning,’ based on the evidentiary facts before it, ‘find the ultimate facts essential to support the conclusions of law.’”  In re J.S., 165 N.C. App. 509, 510, 598 S.E.2d 658, 660 (2004) citing In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  “The resulting findings of fact must be ‘sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment.’”  Id. citing Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  


“In juvenile proceedings, it is permissible for trial courts to consider all written reports and materials submitted in connection with those proceedings.”  In re J.S., at 511, 598 S.E.2d at 660 citing In re Ivey, 156 N.C. App. 398, 402, 576 S.E.2d 386, 390 (2003); N.C. Gen. Stat. § 7B-907(b) (2003).  “Despite this authority, the trial court may not delegate its fact finding duty.”  Id. citing Harton, 156 N.C. App. At 660, 577 S.E.2d at 337.  “Consequently, the trial court should not broadly incorporate these written reports from outside sources as its findings of fact.”  Id.  


The findings in this matter are analogous to those in J.S.  There, the trial court’s findings of fact consisted merely of incorporating reports of others, one from DSS and another mental health report.  In re J.S. at 511, 598 S.E.2d at 660.  The Court held the trial court’s findings were “not sufficiently specific to allow this Court to review its decision and determine whether the judgment was correct, and since the findings also fail to comply with the statutory requirements,” the Court remanded the matter to the trial court to make appropriate findings of fact.  Id. at 513, 598 S.E.2d at 661.

In the Review and Permanency Planning Order entered in this matter, the trial court failed to make independent findings of fact as well.  Findings of fact paragraphs 1 through 5 are recitations of the procedural history of the case.  Findings of fact paragraphs 6 through 45 are taken verbatim from the DSS report.  (R. pp. 100 – 105).  Findings of fact paragraphs 46 through 57 are taken verbatim from the GAL report.  (R. pp. 106 – 112).  Findings 6 through 57 are not the court’s findings of fact, but those of DSS and the GAL.  As such, those findings should be disregarded by this court.  Paragraph 58 is more properly a conclusion of law, and is stated as such in the conclusions paragraph 10.  (R. pp. 120 – 121).  Paragraph 59 is more properly a conclusion of law, and is stated as such in the conclusions paragraph 11.  Id.  Paragraph 60 is more properly a conclusion of law, and is stated as such in the conclusions paragraph 12.  Id.  

The entire 11 page Review and Permanency Order fails to make a single independent finding of fact.  The Court has merely copied the DSS and GAL reports and made its order.  The lack of independent findings of fact does not allow this Court to review the trial court’s decision to cease reasonable efforts to reunite the family.  The Court has an obligation to make independent findings of fact so that this court can evaluate if the trial court applied the processes of logical reasoning in reaching its ruling.  The lack of independent findings of fact does not “allow meaningful appellate review” as it does not contain the findings required by N.C. Gen. Stat. § 7B-507.  
There are insufficient independent findings of fact contained in the court’s order to support the conclusions of law.  The trial court has failed to exercise its fact finding responsibility, and has committed reversible error in its failure to demonstrate to this court its independent fact finding.  This Court must remand the matter to the district court to make appropriate findings of fact.   
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN TERMINATING THE MOTHER’S PARENTAL RIGHTS BASED UPON NEGLECT OF THE JUVENILE AND A PROBABLITY OF REPETITION OF THE NEGLECT WHEN IT DID NOT FIND SUFFICIENT CIRCUMSTANCES AT THE TIME OF THE TERMINATION HEARING.
ASSIGNMENT OF ERROR NOS 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 70, 74.


(R. pp. 189 – 234).

N.C. Gen. Stat. § 7B-1111(a)(1) provides that the court may terminate the parental rights upon a finding . . . the parent has . . . neglected the juvenile.  A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect, or the probability of its repetition, at the time of the termination proceeding.  In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997). Where the juvenile is not in the parent’s care at the time of the termination hearing, DSS has the burden of proving a likelihood of repetition of neglect if the child were returned to the parent’s care.  In re Shermer, 156 N.C. App. 281, 286, 576 S.E.2d 403, 407 (2003).
As in the Review and Permanency Planning Order, again in the termination of parental rights judgment, the trial court failed to exercise its fact finding responsibility.  The trial court broadly found facts originally contained in DSS and GAL reports throughout the life of the case.  The trial court failed to demonstrate the processes of logic applied to the case to determine whether the mother’s parental rights should be terminated.  The trial court did not make sufficient findings as to the mother’s condition at the time of the termination hearing.  Findings which are not independently made by the trial court should be disregarded by this Court.  This Court should determine whether the independent findings of fact are sufficient to support the conclusions of law made by the trial court.
Appellant Mother first contests findings of fact nos. 19 through 20, and the subparts thereto.  (R. pp. 191 – 201).  Those findings of fact are not only directly from prior orders of the court, but the substantive findings are also verbatim from the petition and court reports from the May 15, 2008 Adjudication and Disposition hearing.  (R. pp. 7 – 9; 31 – 56). 
Finding of fact no. 20, subparagraphs A through O can be found in the court’s order from the May 15, 2008 in finding of fact paragraph nos. 9 through 23.  (R. pp. 44 - 46; 192 – 194).  Paragraph 20, Subparagraph P is a summary of the order of the court, with the exception that the court did not conclude the juvenile to be a dependent juvenile.  (R. pp. 46; 194).  Paragraph 20, Subparagraphs Q through TT are contained in the court’s order from the May 15, 2008 paragraphs no. 2 through 31.  (R. pp. 47 – 51; 194 - 198).  Paragraph 20, Subparagraphs UU through EEE also appear as paragraphs 33 through 44 in the May 15, 2008 order.  (R. pp. 51 – 53; 198 – 200).  Paragraph 20, Subparagraphs FFF through JJJ are also paragraphs 46 through 50 of the May 15, 2008 order.  (R. pp. 53 – 54; 200 – 202).  
Paragraph 20, Subparagraphs B through O can also be found in the allegations of the petition, word for word.  (R. pp. 7 - 9).  Paragraph 20, Subparagraphs Q through AAA are contained in the DSS report for the May 15, 2008 hearing.  (R. pp. 31 – 37; 194 – 199).  Paragraph 20, Subparagraphs BBB through JJJ are taken directly from the May 15, 2008 GAL report.  (R. pp. 39 – 42; 200 – 201).
Finding of fact no. 21 is merely a recitation of the outcome of the May 15, 2008 hearing.  (R. pp. 55 – 56; 201 - 202).
Finding of fact nos. 22 are recitations of the continuation of the matter from the August 15, 2008 session of court.  (R. pp. 57 – 58; 202).
Finding of fact no. 23, subparagraphs A through J can be found in the court’s order from the August 29, 2008 in finding of fact paragraphs 3 through 14.  (R. pp. 70 – 71; 202 – 203).  Finding of fact no. 23, subparagraphs K through SS are also paragraphs 16 through 50 of the August 29, 2008 hearing.  (R. pp. 72 – 76; 203 – 208).

Furthermore, Paragraph 23, subparagraphs B through II are found verbatim in the DSS report for the August 29, 2008 hearing.  (R. pp. 59 – 63; 202 – 206).  Paragraph 23, subparagraphs JJ through SS are from the contents of the GAL report for the August 29, 2008 hearing.  (R. pp. 64 – 69; 207 – 208).
Finding of fact no. 24 is merely a recitation of the outcome of the August 29, 2008 hearing.  (R. pp. 77 – 78; 208 - 209).

Finding of fact no. 25, subparagraphs A through LL are also findings no. 3 through 40 in the October 31, 2008 review hearing order.  (R. pp. 90 – 95; 200 – 214).  Finding of fact no. 25, subparagraphs MM through ZZ are in the October 31, 2008 order as paragraphs 42 through 55.  (R. pp. 95 – 97; 214 – 216).
In addition, finding of fact no. 25, subparagraphs B through MM were taken verbatim from the DSS report prepared for the October 31, 2008 hearing.  (R. pp. 79 – 84; 209 – 214).  Finding of fact no. 25, subparagraphs NN through XX are the facts alleged in the October 31, 2008 GAL report.  (R. pp. 85 – 89; 214 - 216).  
Finding of fact no. 26 is merely a recitation of the outcome of the October 31, 2008 hearing.  (R. pp. 98 – 99; 216 - 217).

Finding of fact no. 27, subparagraphs A through ZZ can be found in the court’s order from the November 25, 2008 Review and Permanency Planning hearing in finding of fact paragraphs 3 through 5 and 10 through 60.  (R. pp. 113 – 120; 217 – 225).  
Finding of fact no. 27, subparagraphs B through KK were taken directly from the November 25, 2008 DSS report.  (R. pp. 100 – 105; 217 – 222).  Finding of fact no. 27, subparagraphs LL through WW can also be found verbatim in the GAL report of November 25, 2008 (R. pp. 108 – 111; 222 – 224).

Finding of fact no. 28 is merely a recitation of the outcome of the November 25, 2008 hearing.  (R. pp. 121 – 122; 225).

Finding of fact no. 29, subparagraphs A through QQ are paragraphs 3 through 5 and 11 through 52 in the court’s order from the Review and Permanency Planning hearing conducted on December 11, 2008.  (R. pp. 225 - 232; 134 - 141).
The findings in no. 29, subparagraphs B through DD appear in the December 11, 2008 DSS court report, word for word.  (R. pp. 123 – 128; 226 – 230).  The findings in no. 29, subparagraphs EE through PP were taken directly from the December 11, 2008 GAL report.  (R. pp. 130 – 133; 230 – 232).

Finding of fact no. 30 is merely a recitation of the outcome of the December 11, 2008 hearing.  (R. pp. 142 – 143; 232 - 233).

A total of 44 pages out of the courts 46 pages of findings of fact were directly from prior orders of the court.  Those same findings of fact in the prior orders of the court were taken verbatim from prior reports of DSS and the GAL.  This Court has held that judicial notice may be taken of prior orders of the court.  See In the Matter of W.L.M. & B.J.M., 181 N.C. App. 518, 640 S.E.2d 439 (2007).  The Court will presume that the trial court has disregarded any incompetent evidence contained in the prior orders.  Id.  

However, this Court has also held that the trial court must make its own independent findings of fact, and cannot rely solely on the incorporation of reports received into evidence.  In re J.S., 165 N.C. App. 509, 510, 598 S.E.2d 658, 660 (2004).  Simply copying and pasting the alleged facts from the reports of DSS and the GAL is no better than incorporating the reports by reference.  The trial court must make its own independent findings of fact.  Otherwise, this Court cannot give meaningful review to the trial court’s ruling.
The trial court in this matter has failed to make its own independent findings of fact, instead relying on the allegations contained in the DSS and GAL reports.  The practice of relying on such reports as the findings is error.
The remaining findings of fact that were independently found at the hearing are paragraphs 31 through 37.  The respondent mother argues that those 7 remaining paragraphs are not sufficient to terminate her parental rights.  
The Petitioner must prove that there is a probability of repetition of neglect at the time of the termination hearing.  The termination hearing was held May 13, 2009.  Paragraph 31 does not describe any funds expended on the juvenile after January, 2009.  (R. p. 233).  Nor does it find whether the mother had paid any money towards the cost.  
Paragraph 32 finds “those who testified all observed noticeable differences between Phoebe on medication and off medication.”  (R. p. 233).  It further finds she last took her medications around the end of September, beginning of October 2008.  Id.  The testimony of the mother’s counselor was that Phoebe exhibited organized thought at the time of the hearing.  (T. p. 52).  The counselor also testified that Phoebe did not present any testimony which exhibited paranoia.  (T. p. 52).  The social worker assigned to her children hadn’t even seen Phoebe much since the beginning of 2009.  (T. p. 90).  Phoebe had stable housing with her mother at the time of the hearing.  (T. p. 12).  
The evidence presented at the time of the hearing was that the mother was having organized thought, was not exhibiting paranoia and had stable housing.  This evidence does not support a finding she was exhibiting behaviors of confusion, disorganization, delusion or unstable at the time of the hearing.  

Paragraph 33 outlines where Phoebe had lived since the inception of the case.  (R. p. 233).  Phoebe was able to provide the history herself, showing organization in her thought.  (T. p. 9 – 12).  The finding also does not address the stable housing she had at the time of the hearing with her mother.  (T. p. 12).

Paragraph 34 gives the observations and opinion of Phoebe’s counselor.  (R. p. 234).  However, the counselor had not seen Phoebe since December, 2008.  She could not make any recommendation to the Court regarding Phoebe because it had been so long since she had seen her.  (T. p. 54).  The counselor also admitted the mother showed organized thought during the hearing.  (T. p. 52).  
Paragraph 35 summarizes the testimony of the mother’s adult protective services worker.  (R. p. 234).  The worker had not worked with the mother since February 17, 2009.  (T. p. 65).  She could not provide evidence as to the mother at the time of the hearing.

Paragraph 36 summarizes the mother’s work history.  (R. p. 234).  However, the court found that the mother was not able to hold employment.  (T. pp. 94 – 95).  The mother was, however, receiving social security disability payments with which she could support her child.  (T. p. 34). 
44 out of 46 pages of the findings of fact are not findings independently made by the court.  When terminating a parent’s constitutional right to rear their child, the court should make its own judgment as to the evidence and make its own findings rather than merely repeating the reports of DSS and the GAL as its findings.  The lack of independent findings makes the parent perceive the trial court as a mere “rubber stamp” for DSS and the GAL.  Parents deserve independent findings of fact made by the trial court.

The remaining finding contained in paragraph 37 is not sufficient to support a conclusion that there would be a probability of neglect if the child was placed back in her mother’s care.  The court committed reversible error in concluding the mother’s parental rights should be terminated based upon neglect and a probability of repetition of the neglect.  
III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN DETERMINING THE BEST INTERESTS OF THE MINOR CHILD WILL BE SERVED BY TERMINATING THEIR MOTHER’S PARENTAL RIGHTS WHEN THE ONLY EVIDENCE PRESENTED AS TO THE DISPOSITION OF THE PETITION WERE REPORTS OF DSS AND THE GUARDIAN AD LITEM.
ASSIGNMENT OF ERROR NOS 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 75. 

(R. pp. 235 - 245).


Implied within the purposes of the juvenile code is that parental rights should be terminated only when necessary.  The legislative intent of Article 11 of Chapter 7B is in part to recognize “the need to protect all juveniles from the unnecessary severance of a relationship with biological or legal parents.”  N.C. Gen. Stat. § 7B-1100 (1999) (emphasis added).  

Respondent Mother incorporates her arguments previously contained herein in response to paragraph 1 of the dispositional findings of fact.

The findings in paragraphs 2 through 50 appear in the May 13, 2009 DSS court report, word for word.  (R. pp. 172 – 180; 235 – 242).  The findings in paragraphs 51 through 56 were taken directly from the May 13, 2009 GAL report.  (R. pp. 181 – 184; 241 – 242).  The trial court has again improperly delegated its fact finding responsibility to DSS and the GAL.
“[T]he trial court must, through ‘processes of logical reasoning,’ based on the evidentiary facts before it, ‘find the ultimate facts essential to support the conclusions of law.’”  In re J.S., 165 N.C. App. 509, 510, 598 S.E.2d 658, 660 (2004) citing In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  “The resulting findings of fact must be ‘sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment.’”  Id. citing Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  

“In juvenile proceedings, it is permissible for trial courts to consider all written reports and materials submitted in connection with those proceedings.”  In re J.S., at 511, 598 S.E.2d at 660 citing In re Ivey, 156 N.C. App. 398, 402, 576 S.E.2d 386, 390 (2003); N.C. Gen. Stat. § 7B-907(b) (2003).  “Despite this authority, the trial court may not delegate its fact finding duty.”  Id. citing Harton, 156 N.C. App. At 660, 577 S.E.2d at 337.  “Consequently, the trial court should not broadly incorporate these written reports from outside sources as its findings of fact.”  Id.

There is only one independent finding of fact in the dispositional order, which reads:

“It is clear to this Court that Amy needs permanency and that Ms. Endsley has made no progress in the last year in being able to care for Amy and provide a stable and safe home.  Mr. M. has done absolutely nothing.  Termination of the parents’ rights is clearly in this child’s best interest as return of the child to the mother is not likely to occur in the foreseeable future and the prospect of being neglected if with the mother is almost certain.  There is no prospect of this child’s being returned to Mr. M. as he has shown no interest whatsoever.”

This lone finding of fact is not sufficient to determine if it is in the child’s best interest to terminate the mother’s parental rights.  There is no independent finding about the child’s placement.  There is no independent finding as to whether it is necessary to terminate the mother’s parental rights in order to achieve permanence for the child.  There is no indication from this lone independent finding of fact that the court considered all the factors listed in N.C. Gen. Stat. § 7B-1110 (2005) as required.  
The child was placed with her sibling in a relative’s home.  The mother’s parental rights to her sibling were not terminated.  Those factors should have been considered independently by the court, along with others listed in N.C. Gen. Stat. § 7B-1110.  The court did not find sufficient evidence to support the conclusion that it is in the best interest of the minor child that the parental rights of the biological parents be terminated.  

CONCLUSION


Based upon the foregoing arguments, this Court should reverse the Review and Permanency Planning Order entered December 15, 2008 and remand the matter to the trial court for further findings of fact.  This court should reverse the Termination of Parental Rights Judgment.
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