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I.
WHETHER THE TRIAL COURT ERRED BY DETERMINING THAT NEGLECT EXISTED AT THE TIME OF THE TERMINATION HEARING, AND IN DETERMINING THAT THERE WAS A LIKELIHOOD OF FUTURE NEGLECT.

II.
WHETHER THE TRIAL COURT ERRED IN DETERMINING THAT THE RESPONDENT MOTHER WILLFULLY LEFT THE CHILD IN THE CUSTODY OF DSS FOR A YEAR WHILE FAILING TO MAKE REASONABLE PROGRESS.

III.
WHETHER THE TRIAL COURT ERRED IN DETERMINING THAT THE CHILD WAS A DEPENDENT CHILD, AND IN DETERMINING THAT THERE WAS A LIKELIHOOD OF FUTURE DEPENDENCY.

IV.
WHETHER THE TRIAL COURT ERRED IN DETERMINING THAT TERMINATING THE RESPONDENT MOTHER’S PARENTAL RIGHTS WAS IN THE BEST INTERESTS OF THE CHILD.

STATEMENT OF THE CASE

This case began on 4 December 2006 with the filing of a petition alleging that A.M.G. and C.R. were neglected and dependent children.  R. p. 3.  The Randolph County Department of Social Services (“DSS”) obtained a nonsecure custody order on 7 December 2006.  R. p. 10.  On 27 February 2007, the Randolph County District Court adjudicated the children neglected.  R. p. 74.  The trial court ordered the Respondent Mother, Katie P. (“Katie”), in relevant part, to obtain stable income and housing.  R. p. 80.

Review orders were entered on 2 July 2007, 11 July 2007, 14 January 2008, 29 September 2008, and 18 February 2009.  R. p. 131, 139, 180, 306, 380.   Orders continuing the case for good cause were entered on 27 July 2007, 15 October 2007, 29 April 2008, 12 February 2009, and 5 March 2009.  R. p. 155, 158, 222, 224.  

On 15 October 2008, DSS brought forth a Motion to Terminate the Parental Rights of the Respondent Mother and the two respective Respondent Fathers of the minor children.  R. p. 327.  Following a hearing on the Petitioner’s Motion on 26 February 2009 in Randolph County District Court before the Honorable Michael A. Sabiston, District Court Judge, the trial court entered an order on 19 March 2009 finding that grounds existed to terminate the parental rights of the Respondent Mother and Fathers.  R. p. 412.  The trial court, in its order, determined that termination of the Respondent Mother’s parental rights was in the best interest of A.M.G., but was not in the best interests of C.R.  R. p. 412.  The Respondent Fathers have not appealed the order and are not parties to the instant appeal.  The Respondent Mother gave timely notice of appeal to the North Carolina Court of Appeals on 25 March 2009.  R. p. 420.      

GROUNDS FOR APPELLATE REVIEW
The Respondent Mother appeals from the Orders terminating her parental rights pursuant to N.C. Gen. Stat. 7B-1001 and N.C. R. App. P. 3A.

STATEMENT OF THE FACTS
The Randolph County Department of Social Services came to take custody of two-year-old A.G. (“Anna”) and five-year-old C.R. (“Cody”) after the Respondent Mother, Katie P. (“Katie”), left the children in the care of a neighbor who in turn left the children unattended.  R. p. 24.  (The minor children in this action will be referred to by pseudonyms for sake of clarity.  The names used are not the children’s real names, pursuant to N.C. R. App. P. 3A.) 

During the time the children were in foster care, Katie visited with them frequently, bringing them 85 outfits, as well as food, snacks, and toys.  T. p. 22-23.  During this period, Katie completed parenting classes, worked at a number of jobs, and lived in a number of residences, before ultimately enrolling in Work First, a jobs training program, and moving into a Section 8 subsidized apartment with two bedrooms.  T. p. 48.  By enrolling in Work First and obtaining suitable housing, Katie satisfied the case plan crafted by Marc Lewis (“Lewis”), the DSS social worker responsible for providing in-home services to the family.  Lewis testified that he was satisfied with Katie’s efforts to obtain income, satisfied with the results of those efforts, and satisfied that she had obtained appropriate and stable housing.  T. p. 77.

Katie testified that she had worked at a number of jobs until May of 2008, when she stopped her job cleaning houses due to her becoming pregnant and being unable to work with chemicals.  T. p. 51.  She subsequently gave birth to a son, E.T., whom she is currently raising.  T. p. 75.    

Two social workers testified for DSS, and gave conflicting accounts of Katie’ s progress.  Social worker Megan Kology’s testimony indicated that Katie had failed to make substantial improvements.  But Lewis stated that, in his opinion, Katie had made substantial improvements.  

Lewis testified that Katie had followed through with a case plan in which she had agreed to either seek employment or enroll in Work First, a program aimed at improving resume writing and interviewing skills.  T. p. 74.  He stated that she obtained suitable housing and that he has visited with her at least two times each month.  Lewis described the atmosphere in the apartment as appropriate, safe, and warm, and noted that Katie appears to be doing well raising her infant son.  T. p. 75.

“The child is always well cared for,” Lewis said.  “The mom always engages and acts appropriately with the child.  He’s always dressed appropriately.  No physical health concerns from my point of view.  No safety concerns during the visits.  I, I’ve always left the visits pleased with what I’ve seen with regards for her care for the child.”  T. p. 75.

Lewis testified that he was satisfied with Katie’s efforts to obtain income, satisfied with her efforts to obtain stable housing, and satisfied with her efforts to appropriately care for her infant son.  T. p. 77-78.

In addition to the two social workers, DSS called Angela Whitt (“Whitt”), a Section 8 director with the Asheboro Housing Authority.  Whitt testified that when Katie qualified for Section 8 housing, she represented to the Housing Authority that she would be living in the home with her three children.  Whitt said that if the children were not living in the household, Katie’s assistance would be terminated due to “falsification of information.”  T. p. 28.

However, Katie testified that she had told the Housing Authority that Anna and Cody would be living with her because she was working to regain custody of them and obtaining a suitable apartment for them was a requirement of having them returned to her.  T. p. 56.  She stated that she explained her situation to the Housing Authority.  “I told [a Housing Authority representative] that I was fighting for custody of my children, that, did I need to go ahead and put them on the application.”  T. p. 56.

James Young, the children’s attorney advocate, noted the conflicting evidence presented by DSS.

[I]n terms of stable employment and housing, the Department seems to be halting between opinions.  Miss Kology believes that [Katie] has not made satisfactory progress but Mr. Lewis says that she has made satisfactory progress.  So we’re asking the court to consider the, the evidence as presented and we’re sure the court, in its wisdom, will make the appropriate call.

T. p. 90.

Darla Posey, Anna’s guardian ad litem, urged the court to not terminate Katie’s parental rights.  “The mother has completed all that was required of her by DSS,” the guardian wrote in her 11 February 2009 report.  R. p. 400.  “Steps to begin the process to reunite this family should be the focus of DSS effort. . . .  The efforts for TPR should be stopped. . . .”  R. p. 400.

Posey noted that while Katie was not currently working, she was attending the Work First program, where she was receiving assistance in obtaining stable employment.  The guardian also stated that Katie had appropriate housing.  “[Katie] is currently living in her own two-bedroom apartment in Asheboro with her six-month-old son.  I have had an opportunity to observe her living conditions and found the apartment clean, warm, and with a great area for children to play,” the guardian reported.  R. p. 400.

According to Posey, there is a strong bond between Katie and Anna.  “Anna’s daycare worker informed me when it’s time for Anna to visit with her mother, Anna knows the day and time and gets very excited.  She even wakes up if she is asleep when the time comes.”  R. p. 400.

After hearing the evidence, the trial court found that three grounds existed to support termination of Katie’s parental rights, including neglect, leaving the children in foster care for a year without making reasonable progress, and dependency.  R. p. 412.  The trial court further determined that it was in Anna’s best interests that Katie’s parental rights be terminated, but that termination was not in Cody’s best interests.  R. p. 412.

ARGUMENT I

THE TRIAL COURT ERRED BY DETERMINING THAT NEGLECT EXISTED AT THE TIME OF THE TERMINATION HEARING, AND IN DETERMINING THAT THERE WAS A LIKELIHOOD OF FUTURE NEGLECT.

Assignments of Error 3, 4, 5, 9, 10, 12, 13.

R. p. 413-14, 431-32.

STANDARD OF REVIEW
The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear, cogent and convincing evidence and whether the findings support the conclusions of law.  In Re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6 (2004) (citation and quotation marks omitted). Findings of fact supported by competent evidence are binding on appeal even if evidence has been presented contradicting those findings. In Re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) (citation omitted). 
ARGUMENT
Pursuant to N.C. Gen. Stat. 7B-1111(a)(1), the trial court determined that grounds for termination existed due to ongoing neglect by Katie and a likelihood of future neglect.  R. p. 413-14.  The court based its determination on Katie’s failure to “obtain and maintain[] stable employment” and Katie’s alleged failure to “obtain[] and maintain[] stable and appropriate housing.”  R. p. 414.

North Carolina General Statute 7B-101 (15) defines a neglected juvenile as one 

who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

Id.
Our courts have noted that an order terminating parental rights is only appropriate on a ground of neglect if the neglect exists “at the time of the termination proceeding.”  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).

In the instant case, the trial court’s determination of neglect at the time of the proceeding was wholly unsupported by the evidence, which overwhelmingly showed that Katie had, in fact, successfully addressed concerns about stable employment and housing.  Marc Lewis (“Lewis”), the social worker responsible for providing the family in-home services, testified that Katie had complied with requirements that she obtain employment or enroll in Work First, and that she had complied with requirements that she obtain stable and appropriate housing.  T. p. 74-78.  Lewis stated that he had visited Katie’s home frequently and found it to be appropriate and warm, and noted that Katie’s infant son appeared to be “well cared for.”  T. p. 75.

Darla Posey (“Posey”), Anna’s guardian ad litem, also testified that Katie had complied with requirements relating to employment and housing.    “The mother has completed all that was required of her by DSS,” Posey wrote in her 11 February 2009 report.  R. p. 400.  “Steps to begin the process to reunite this family should be the focus of DSS effort. . . .  The efforts for TPR should be stopped. . . .”  R. p. 400. 

The only evidence that Katie had failed to address the employment and housing concerns came from the testimony of Meghan Kology (“Kology”), a child placement social worker who pushed for Anna to be cleared for adoption because the child had bonded with her foster family.  R. p. 408.  Kology based her concerns on Katie having had multiple residences and jobs since DSS became involved.  

However, Kology’s testimony also fails to support a determination of neglect in that she admitted having no personal knowledge about how much income Katie earned at various jobs between January of 2007 and May of 2008.  T. p. 25.  Kology’s testimony further sheds light on the relationship between Katie and Anna.  Kology noted that Katie had regularly visited with Anna.  During those visits, Katie brought a total of 85 outfits for the child, which Kology estimated cost between five to seven dollars apiece.  Katie also brought food, snacks, and toys for the child.  “She would make sure that there was some sort of meat, a fruit, a drink and usually some sort of dessert type of thing whether it be cookies or pudding or something to that effect.”  T. p. 23.    

Among the two social workers and the guardian ad litem, only one person, Kology, believed that Katie’s parental rights should be terminated.  And that witness acknowledged that she did not have information regarding Katie’s employment or earnings.  The social worker providing in-home placement and the guardian ad litem, speaking on behalf of the child, said they were satisfied with Katie’s efforts.  In light of this overwhelming evidence against finding a ground for termination based on neglect by failure to obtain stable employment or housing, it was reversible error for the trial court to determine that this ground existed by clear, cogent, and convincing evidence.  Our courts have repeatedly stated that neglect must exist at the time of the termination hearing and that there must be a likelihood of repetition of neglect.

Termination of parental rights for neglect may not be based solely on conditions which existed in the distant past but no longer exist.  The trial court must . . . consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.  Further, the determinative factors must be the best interests of the child and the fitness of the parent to care for the child at the time of the termination proceeding.

Bost v. Van Nortwick, 117 N.C. App. 1, 19-20, 449 S.E.2d 911, 922 (1994) (quoting In re Ballard, 311 N.C. 708, 714, 319 S.E.2d 227, 231‑32 (1984)) (quotation marks omitted).

In Bost, this Court reversed an order terminating a father’s parental rights where the father had successfully addressed his alcoholism, obtained gainful employment, and contributed to the child’s support.  “Based on these findings, we conclude that at the time of the hearing, insufficient evidence existed to support a finding of neglect,” the Court stated.  Id. at 20, 449 S.E.2d at 922.

Although prior adjudications of neglect may be admitted and considered by the trial court, they will rarely be sufficient, standing alone, to support a termination of parental rights, since the petition must establish that neglect exists at the time of hearing. Thus, the trial court must also consider evidence of changed conditions in light of the history of neglect by the parent and the probability of a repetition of neglect. In addition, visitation by the  parent is a relevant factor in such cases.

In re Shermer, 156 N.C. App. 281, 286-87, 576 S.E.2d 403, 407 (2003) (quotation marks and citations omitted).  In Shermer, this Court reversed an order terminating a father’s parental rights on the ground that conditions had changed, resulting in no neglect at the time of the termination hearing, and no likelihood of future neglect.  The father had been incarcerated and had in the past neglected the children.  However, by the time of the termination hearing, he had been released and was attending job training classes.

This case is similar to Shermer in that Katie, like the father in Shermer, has enrolled in a job training program and is taking steps to obtain stable employment.  Unlike the father in Shermer, she has not been incarcerated.  And unlike the father in Shermer, Katie is living on her own rather than with a relative.  

Therefore, there is even less evidence of neglect or repetition of neglect here than in Shermer, where this Court saw fit to reverse the trial court’s order for lack of proof of neglect by clear, cogent, and convincing evidence.  This is especially so given that here the DSS social worker for in-home services and the child’s guardian ad litem testified that the grounds supporting neglect did not exist at the time of the termination hearing.  For this reason, this Court should reverse the trial court’s finding that termination was proper on the ground of neglect.

ARGUMENT II

THE TRIAL COURT ERRED IN DETERMINING THAT THE RESPONDENT MOTHER WILLFULLY LEFT THE CHILD IN THE CUSTODY OF DSS FOR A YEAR WHILE FAILING TO MAKE REASONABLE PROGRESS.
Assignments of Error 3, 4, 5, 10, 13. 

R. p. 414-17, 431-32.

STANDARD OF REVIEW
The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear, cogent and convincing evidence and whether the findings support the conclusions of law.  In Re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6 (2004) (citation and quotation marks omitted). Findings of fact supported by competent evidence are binding on appeal even if evidence has been presented contradicting those findings. In Re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) (citation omitted).  

ARGUMENT 
North Carolina General Statute 7B-1111(a)(2) provides a ground justifying termination of parental rights where a parent willfully leaves a child in out-of-home placement for a period of one year without making reasonable progress to address the conditions which led to the child’s removal.

[T]o find grounds to terminate a parent's rights under G.S. § 7B‑1111(a)(2), the trial court must perform a two part analysis. See In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003). The trial court must determine by clear, cogent and convincing evidence that a child has been willfully left by the parent in foster care or placement outside the home for over twelve months, and, further, that as of the time of the hearing, as demonstrated by clear, cogent and convincing evidence, the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of the child. Evidence and findings which support a determination of "reasonable progress" may parallel or differ from that which supports the determination of "willfulness" in leaving the child in placement outside the home.

In re O.C., 171 N.C. App. 457, 464-65, 615 S.E.2d 391, 396 (2005).

“Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175 (2001).

This Court has noted that termination is not proper under this section for past behavior alone, and that the court must look to whether progress has been made in the previous year.  In In re Pierce, this Court reversed a trial court’s determination that termination was justified under this section where the respondent mother successfully completed drug therapy, attended parenting classes, procured a steady job, and purchased a new home.  146 N.C. App. 641, 554 S.E.2d 25 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002).  Because the mother had successfully addressed the concerns which caused the child’s removal at the time of the termination hearing, a ground pursuant to N.C. Gen. Stat. 7B-1111(a)(2) did not exist.

Likewise, in In re Nesbitt, this Court reversed a trial court’s determination that a termination ground existed under this section.  In Nesbitt, the trial court found that the mother had not made adequate progress in seeking housing, despite evidence that she had in fact made efforts to secure stable housing.  147 N.C. App. 349, 555 S.E.2d 659 (2001).  This, the Court of Appeals determined, was error.  

The trial court in the instant case, in Finding of Fact 8b., found that Katie had willfully left Anna in foster care for more than 12 months without showing reasonable progress under the circumstances to correct the conditions which led to Anna’s removal in that she had “[n]ot obtained and maintained stable employment” and that she had “[n]ot obtained and maintained stable and appropriate housing.”  R. p. 414.

As mentioned in the previous argument, Marc Lewis (“Lewis”), the DSS social worker responsible for providing in-home services to the family, testified that he was responsible for drawing up a case plan for Katie to follow.  T. p. 73.  Regarding employment, the exchange between Lewis and the DSS attorney went as follows:

A.
I think there was always a goal that addressed income and employment or any other means of income which included participation in Work First.

Q.
Did you, in the family plan, require [Katie] to, to be involved with the Work First?

A.
Yes, but that was a mutually–.  She could agree upon that.  The goal was that she would obtain some means of income and that could be generated her employment or, and/or Work First.  So she did not necessarily have to do that.  That was an option that she had as a means of obtaining income.

Q.
Okay.  And did she follow through with that agreement?

A.
She did, yes.

T. p. 73-74.

When asked by the attorney advocate whether he was satisfied with Katie’s efforts to obtain income, Lewis stated, “Yes.”  T. p. 77.  When asked whether he was satisfied with the results of those efforts, Lewis again stated, “Yes.”  T. p. 77.

In contrast, Meghan Kology (“Kology”), a DSS social worker responsible for child placement, stated that she was not aware of Katie being employed at the time of the termination hearing.  “Not to my knowledge,” Kology said.  T. p. 19.  However, given the case plan drawn up by Lewis, it was not necessary that Katie be employed.  Instead, she was required to obtain employment or enroll in Work First, which she did.

Likewise, Lewis testified that Katie had, in fact, obtained appropriate housing.  When asked whether she followed through with her case plan with respect to housing, he said, “Yes, she did.”  T. p. 74.  Darla Posey, Anna’s guardian ad litem, also expressed satisfaction with Katie’s housing, describing Katie’s apartment as “clean, warm, and with a great area for children to play.”  R. p. 400.  

It is clear from the record that Katie made great progress during the time her children were in foster care, and that by the time of the termination hearing, she had successfully addressed the concerns of income and housing.  It is further clear that much of Katie’s struggles related to her economic hardships.  This is demonstrated by her constant moves prior to settling into Section 8 housing, and by her struggles to make a living with a series of low-paying jobs. 

North Carolina General Statute 7B-1111(a)(2) allows a parent’s parental rights to be terminated if the parent “has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.”  Id.  However, the statute further provides that “no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.”  Id.

Katie’s progress was clear and documented, and was recognized by both DSS and the guardian ad litem.  Given the testimony of Marc Lewis, Darla Posey, and Katie, the evidence was overwhelming that Katie had in fact made great progress.  As such, the trial court’s finding that Katie’s parental rights could be terminated under N.C. Gen. Stat. 7B-1111(a)(2) was in no way supported by clear, cogent, and convincing evidence in that the overwhelming evidence tended to show that she had achieved the progress required of her.   Rather than being unwilling to make reasonable efforts at improvements, Katie demonstrated both a willingness and ability to make such improvements.  Therefore, the court’s finding of the existence of this ground should be reversed.

ARGUMENT III

THE TRIAL COURT ERRED IN DETERMINING THAT THE CHILD WAS A DEPENDENT CHILD, AND IN DETERMINING THAT THERE WAS A LIKELIHOOD OF FUTURE DEPENDENCY.

Assignments of Error 3, 4, 5, 11, 13.

R. p. 414-17, 431-32.

STANDARD OF REVIEW
The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear, cogent and convincing evidence and whether the findings support the conclusions of law.  In Re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6 (2004) (citation and quotation marks omitted). Findings of fact supported by competent evidence are binding on appeal even if evidence has been presented contradicting those findings. In Re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) (citation omitted). 
ARGUMENT
Under N.C. Gen. Stat. 7B-1111(a)(6), a parent’s parental rights may be terminated upon a finding that “the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B‑101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.”  Id.  

North Carolina General Statute 7B-101 defines a dependant juvenile as a “juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile's care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  Id.

The trial court, in Finding of Fact 8c., found that Katie

is incapable of providing for the proper care and supervision of the minor child, such that the child is a dependent child within the meaning of North Carolina General Statute 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future in that the Mother has failed to obtain and maintain stable and appropriate housing.

R. p. 415 (emphasis supplied).

This finding is at odds with the testimony of the Marc Lewis (“Lewis”), the social worker who provided in-home services to the family.  Lewis was asked, “Are you satisfied with the results of [Katie’s] efforts to obtain stable housing?”  He responded, “Yes.”  T. p. 77.  Lewis further stated that although it had taken awhile for Katie to obtain stable housing, the delay was not her fault.  “The delays were not necessarily because of her own actions,” he said.  “It was just some other barriers[.]” T. p. 74.

Darla Posey (“Posey”), Anna’s guardian ad litem, also testified that Katie had obtained appropriate housing.  “She has bedrooms for, the bedroom fixed up for the kids.”  T. p. 61.  In her court report, Posey wrote, “I have had an opportunity to observe her living conditions and found the apartment clean, warm, and with a great area for children to play.”  R. p. 400.

The DSS  attempted to use Katie’s efforts to secure stable housing against her.  In its case in chief, DSS called Angela Whitt (“Whitt”), a Section 8 director with the Asheboro Housing Authority.  Whitt testified that when Katie qualified for Section 8 housing, she represented to the Housing Authority that she would be living in the home with her three children.  Whitt said that if the children were not living in the household, Katie’s assistance would be terminated due to “falsification of information.”  T. p. 28.

This evidence in no way undercuts Katie’s efforts.  It is clear that Katie made an accurate representation to the Housing Authority when she stated that she would have three children living with her at the residence.  She had been required by DSS to obtain housing, and the return of her children had been conditioned upon her securing stable housing.  In making the representation to the Housing Authority, Katie was truthful about her circumstances and was working to comply with her case plan.  And it should be noted that, if Katie had represented that the children would not be living at the residence, she would have been unable to qualify for housing suitable for three children and DSS would in turn have used that to prove that she had failed to make reasonable progress.  Viewed in any light, Katie’s efforts were consistent with her case plan and evinced a desire and ability to care for the children in a safe, warm, and appropriate home.

This Court has previously recognized that a mother’s parental rights should not be terminated on a ground of dependency where there is evidence of improvements such that there is no likelihood of future dependency.  In In re Small, this Court reversed a trial court’s order terminating a mother’s parental rights due to concerns over her mental health.  138 N.C. App. 474, 530 S.E.2d 104 (2000).  In Small, the mother’s long-time counselor testified that her mental condition had improved, and the guardian ad litem testified that she was unable to find any evidence that the mother’s mental condition would prevent her from parenting her child.  Therefore, the Court of Appeals held that the trial court’s finding of likelihood of future dependency was not backed by clear, cogent, and convincing evidence.

Similarly, in In re Scott, this Court reversed a trial court’s order terminating a mother’s parental rights on dependency grounds where the only evidence of future dependency was the testimony of the mother’s psychiatrist, who stated that although the mother had a personality disorder, that disorder did not mean that she was incapable of raising children.  95 N.C. App. 760, 383 S.E.2d 690 (1989).  As such, there was no clear, cogent, and convincing evidence to determine that a likelihood of future dependency existed.

As in Small and Scott, this case presents a fact pattern in which dependency may have existed at one time, but no longer existed at the time of the termination hearing.  The evidence here strongly points away from any dependency given Katie’s success in following through with her case plan, including her enrollment in Work First and her securing stable housing.  Therefore, the trial court’s determination of dependency and likelihood of future dependency is not supported by clear, cogent, and convincing evidence, and the trial court’s finding of this ground should be reversed.

ARGUMENT IV

THE TRIAL COURT ERRED IN DETERMINING THAT TERMINATING THE RESPONDENT MOTHER’S PARENTAL RIGHTS WAS IN THE BEST INTERESTS OF THE CHILD.

Assignment of Error 13.

R. p. 417, 432.

STANDARD OF REVIEW
A trial court’s determination of whether termination of parental rights is in the best interests of the child is reviewed by an abuse of discretion standard.  In Re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).  An abuse of discretion occurs if a trial court’s decision is “manifestly without reason.”  Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980).
ARGUMENT
The trial court made it clear that it was terminating Katie’s rights to Anna but not to Cody on the basis that Anna’s foster parents wanted to adopt her and Cody’s foster parents did not want to adopt him.  T. p. 99.  Speaking of Cody, the court said, “I don’t feel like it’s in the best interests of him to terminate her rights so that a stranger to him at his age and given the problems he’s had so far especially with separation can adopt him.”  T. p. 99.

The trial court, in terminating Katie’s rights to Anna but declining to terminate her rights to Cody, signaled that Katie was not so unfit as to be incapable of caring for the children.  The trial court’s decision unnecessarily split up the family by removing Anna from the family, ensuring that she alone will be denied the bonds to her natural mother and her two brothers.  This decision was clearly made because Anna’s foster parents hope to adopt her.  This decision is inconsistent with long-standing public policy that favors the protection of intact families, and places the interests of adoptive parents over the best interests of the child.

It is clear that the law favors placing a child with a natural parent over a non-parent.  In noting that parents enjoy constitutionally protected rights to raise their children, the North Carolina Supreme Court has stated, “It is cardinal with us that the custody, care and nurture of the child first reside in the parents. . . .”  Petersen v. Rogers, 337 N.C. 397, 400, 445 S.E.2d 901, 903 (1994).  

“Even if it were shown, for example, that a particular couple desirous of adopting a child would best provide for the child's welfare, the child would nonetheless not be removed from the custody of its parents so long as they were providing for the child adequately.”  Id. at 401, 445 S.E.2d at 901 (quoting Reno v. Flores, 507 U.S. 292, 304 (1993).

Here, Katie’s progress was clear and well documented.  The only possible grounds for termination rested on a determination that she had failed to obtain stable income and failed to obtain appropriate and stable housing.  The evidence was overwhelming that she had satisfied both of these concerns, and such was acknowledged by both the social worker responsible for working with her and the child’s guardian ad litem.  The trial court’s failure to account for these improvements undermines its analysis regarding the best interests of the child.

Instead, it appears from the record that the trial court based its determination on the existence of adoptive parents and the belief that those parents would better care for the child than the child’s biological mother.  However, as articulated in Petersen and Reno and their progeny, this is not the appropriate test.  As those cases make clear, there is a clear preference for children to be raised by their biological parents so long as the parents are fit and proper and able to care for the children.  

Katie has followed through with her case plan, enrolling in Work First, a program that will help her in her efforts to obtain stable income and build a career.  She has obtained an apartment suitable for raising the children.  By all accounts, the apartment is safe, warm, and appropriate.  Katie is currently raising her infant son, and DSS has not seen fit to take custody of the child, indicating that Katie is a responsible, competent mother.  In light of these facts, it is clear that the trial court abused its discretion in determining that Anna’s interests would best be served by permanently severing her bond with Katie.  Therefore, she respectfully asks that this Court enter an order reversing the order of the trial court.  

CONCLUSION
For the foregoing reasons, the Respondent Mother respectfully argues that the trial court erred in finding that grounds existed to terminate her parental rights by clear, cogent, and convincing evidence, and that the trial court further abused its discretion in determining that termination of the Respondent Mother’s parental rights was in the best interests of the minor child.  Therefore, the Respondent Mother requests that this Court enter an order reversing the trial court’s order terminating her parental rights.
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