No. COA07-93





TWENTY-THIRD DISTRICT
NORTH CAROLINA COURT OF APPEALS

*************************************

IN THE MATTER OF:



)

)
From Wilkes County
A.J.H-R.




)

06 J 150

K.M.H-R.




)    
06 J 154

)


****************************************************

RESPONDENT-APPELLANT M.R.’S BRIEF
****************************************************

INDEX

TABLE OF CASES AND AUTHORITIES
ii

QUESTIONS PRESENTED 
1

STATEMENT OF THE CASE 
2

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

PURSUANT TO APPELLATE RULE 28(B)(4) 
2

STATEMENT OF THE FACTS 
3

STANDARD OF REVIEW
8

ARGUMENT:
10

I. 
THE TRIAL COURT LACKED JURISDICTION TO 

ENTER THE ADJUDICATION ORDER SINCE THE INITIAL JUVENILE PETITIONS WERE NOT DULY SIGNED AND VERIFIED AS REQUIRED BY LAW
10

II.
THE TRIAL COURT’S FINDINGS OF FACT WERE

INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE MINOR CHILDREN WERE IN THE STATE OF NEGLECT BECAUSE OF “THE HISTORY OF THE MOTHER WITH REGARD TO HER OTHER CHILDREN”
17

III.
THE TRIAL COURT’S CONCLUSION OF LAW THAT 

THE PRIOR HISTORY OF THE RESPONDENT MOTHER WAS NOT SUFFICIENT TO SUPPORT AN ADJUDICATION OF NEGLECT
17

IV.
THE TRIAL COURT ERRED IN ITS FINDING OF 

FACT NUMBER 12 SINCE THIS FINDING WAS NOT SUPPORTED BY CLEAR AND CONVINCING 

EVIDENCE
21

V. 
THE TRIAL COURT’S CONCLUSION OF LAW THAT 

THE RESPONDENT MOTHER ABANDONED THE MINOR CHILD K.M.H-R. WAS NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE
24
VI.
THE TRIAL COURT’S FINDINGS OF FACT WERE

INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE RESPONDENT MOTHER ABANDONED 

HER MINOR CHILD K.M.H-R
24

CONCLUSION 
28

CERTIFICATE OF SERVICE 
29

CONTENTS OF APPENDIX
30

TABLE OF CASES AND AUTHORITIES
STATE CASES
Alford v. McCormac
90 N.C. 151, 152 (1884)
10

Bost v. Van Nortwick
117 N.C.App. 1, 449 S.E.2d 911 (N.C.App.  1994)
26

In re Ivey
156 N.C.App. 398, 576 S.E.2d 386 (N.C.App.  2003)
15

In re K.C.G.
171 N.C.App. 488, 615 S.E.2d 76 (N.C.App.  2005)
15

In re T.M.
     N.C.App.     , 638 S.E.2d 236 (N.C.App.  2006)
 23

In re T.R.P.
360 N.C. 588, 636 S.E.2d 787 (2006)
8,10,13,14,16

In re T.R.P.
173 N.C.App. 541, 619 S.E.2d 525 (N.C. App.  2006)
 15

In The Matter Of Green
67 N.C.App. 501, 313 S.E.2d 193 (N.C.App. 1984)
10,13,14,16

In The Matter Of The Triscari Children
109 N.C.App. 285, 426 S.E.2d 435 (N.C.App.  1993)
14,16

Shear v. Stevens Building Co.
107 N.C.App. 154, 418 S.E.2d 841 (N.C.App.  1992)
 8

Starco, Inc. v. AMG Bonding and Ins. Services, Inc.
124 N.C.App. 332, 477 S.E.2d 211 (N.C.App.  1996)
 8,9

State v. Higgins
266 N.C. 589, 146 S.E.2d 681 (1966)
10

NORTH CAROLINA STATUTES
N.C. GEN. STAT. Sec. 1A-1, Rule 11(b) (2003)
13,15

N.C. GEN. STAT. Sec. 1A-1, Rule 12(h)(3)
14

N.C. GEN. STAT. Sec. 7A-27(c)
 2

N.C. GEN. STAT. Sec. 7B-101(15)
17,18,20

N.C. GEN. STAT. Sec. 7B-302(c)
12,16

N.C. GEN. STAT. Sec. 7B-403(a)
12,13,16

N.C. GEN. STAT. Sec. 7B-500(a)
15

N.C. GEN. STAT. Sec. 7B-805
 26

N.C. GEN. STAT. Sec. 7B-807
23,26

N.C. GEN. STAT. Sec. 7B-1001(a)(3)
 2

N.C. GEN. STAT. Sec. 7B-1001(a)(4)
 2

N.C. GEN. STAT. Sec. 10A-3(9) (2003)
 13,15

OTHER AUTHORITY
N.C. Civ. Prac. & Proc. (2nd Ed. Sec. 12-6)
14

No. COA07-93





TWENTY-THIRD DISTRICT
NORTH CAROLINA COURT OF APPEALS

*************************************

IN THE MATTER OF:



)

)
From Wilkes County
A.J.H-R.




)

06 J 150

K.M.H-R.




)    
06 J 154

)


****************************************************

RESPONDENT-APPELLANT M.R.’S BRIEF
****************************************************

QUESTIONS PRESENTED

I. 
WHETHER THE TRIAL COURT LACKED JURISDICTION TO ENTER THE ADJUDICATION ORDER SINCE THE INITIAL JUVENILE PETITIONS WERE NOT DULY SIGNED AND VERIFIED AS REQUIRED BY LAW?

II.
WHETHER THE TRIAL COURT’S FINDINGS OF FACT WERE

INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE MINOR CHILDREN WERE IN THE STATE OF NEGLECT BECAUSE OF “THE HISTORY OF THE MOTHER WITH REGARD TO HER OTHER CHILDREN”?

III.
WHETHER THE TRIAL COURT’S CONCLUSION OF LAW THAT THE

PRIOR HISTORY OF THE RESPONDENT MOTHER WAS NOT SUFFICIENT TO SUPPORT AN ADJUDICATION OF NEGLECT?

IV.
WHETHER THE TRIAL COURT ERRED IN ITS FINDING OF FACT NUMBER 12 SINCE THIS FINDING WAS NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE?

V. 
WHETHER THE TRIAL COURT’S CONCLUSION OF LAW THAT THE

RESPONDENT MOTHER ABANDONED THE MINOR CHILD K.M.H-R. WAS NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE?
VI.
WHETHER THE TRIAL COURT’S FINDINGS OF FACT WERE

INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE RESPONDENT MOTHER ABANDONED HER MINOR CHILD K.M.H-R?
STATEMENT OF THE CASE
This case came on for a hearing over Juvenile Petitions alleging that the minor children A.J.H-R. and K.M.H-R. were neglected juveniles at the October 2, 2006 Civil Juvenile Session of the District Court of Wilkes County, the Honorable Edgar B. Gregory, presiding.  Judgment and order upon the Juvenile Petitions adjudicated the minor children as neglected juveniles and the trial court placed their legal and physical custody with the Wilkes County Department of Social Services.  This judgment and order upon the Juvenile Petitions was rendered on the 2nd day of October, 2006 and was entered on the 31st day of October, 2006.  The respondent mother M.R. gave written notice of appeal to the North Carolina Court of Appeals on November 28, 2006 after the entry of judgment.  The transcript was ordered to be prepared by the Court Reporter on November 30, 2006, and was delivered to the parties on December 19, 2006.

The record was filed on January 22, 2007 and docketed on January 31, 2007 in the North Carolina Court of Appeals. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

PURSUANT TO APPELLATE RULE 28(B)(4)

This Court has jurisdiction over this appeal by virtue of North Carolina General Statutes Section 7A-27(c) and North Carolina General Statutes Sections 7B-1001(a)(3) and 7B-1001(a)(4).  The judgment was entered on October 31, 2006 and a written notice of appeal was filed on November 28, 2006.  (Rp.  43-48, Rp. 49-50).

STATEMENT OF THE FACTS

The respondent M.R. has a total of nine children.  (Tp.  5).  Six of her children were removed from her care on May 26, 2004.  (Tp.  11).  Five of the respondent’s daughters were removed from her care because she physically abused them.  (Tp.  9).  The respondent’s sixth child was removed from the home because he sexually abused one or more of his five sisters.  (Tp.  11).  

In November of 2004, the respondent’s five daughters were returned to her custody because she successfully completed her Family Service case plan.  (Tp.  9).  However, her son was not returned to her home because he was in a Juvenile Sexual Offender Program.  (Tp.  12). 
Even though M.R. completed her case plan, her five daughters were removed from her custody on August 25, 2005 for the second time because she continued to abuse them.  (Tp.  10).  The respondent mother again worked on her Family Service case plan by attending parenting classes and counseling at New River Behavioral Health.  (Tp.  10).  The social worker testified that M.R. has completed her case plan for the second time however, her daughters have not been returned to her custody.  (Tp.  10).
After the Department removed six of the respondent’s children from her home, M.R. and A.J.H-R., Sr. became the parents of K.M.H-R. in mid September of 2005.  (Tp.  4, 12).  M.R. gave birth in the state of Colorado and placed K.M.H-R. with her mother who was living with in Colorado.  (Tp.  12, 43).  The respondent mother gave her daughter to the maternal grandmother so that she that she could care for her grandchild and in order to prevent the Wilkes County Department of Social Services from taking custody of this child.  (Tp.  12, 43).  

While K.M.H-R. was in the care of her maternal grandmother, M.R. once again became pregnant through her relationship with A.J.H-R., Sr.  (Tp.  4).  M.R. gave birth to A.J.H-R.
 in mid September of 2006 in Wilkes County.  (Rp.  2-3).  However, the Wilkes County Department of Social Services filed a neglect petition when they discovered A.J.H-R.’s birth at the hospital.  (Rp. 6-8, Tp. 16-18).  The Department subsequently took custody of A.J.H-R. prior to his release from the hospital through a non-secure custody order.  (Rp. 13-14,  Tp.  16).  

While the Wilkes County DSS was investigating A.J.H-R.’s case, M.R. voluntarily reported to the social worker that her daughter, K.M.H-R., was living in Colorado with her grandmother however, the grandmother moved from Colorado to California and obtained a residence that did not have enough room for K.M.H-R.  (Tp.  13).  Therefore, M.R. informed the worker that she had K.M.H-R. returned to Wilkes County about a week prior to her giving birth to A.J.H-R. and that she placed K.M.H-R. with some friends in Wilkes County.  (Tp.  13).   

When K.M.H-R. returned to North Carolina, her parents gave custody of their daughter to their former neighbors, T.G. and R.G., through a power of attorney.  (Tp.  14-15).  Ms. Eller testified that she believed that the respondent parents gave custody to the G.’s because they did not want DSS to take custody of their daughter.  (Tp.  14).  The social worker testified that the respondent parents have not provided care for K.M.H-R. since she returned to North Carolina because she was in the G.’s custody.  (Tp.  16-17).  

       T.G. testified that K.M.H-R. lived with her for about seven to twelve days.  (Tp.  40).  Ms. G. testified that M.R. told her that she wanted her daughter to live with her because she wanted a stable home for her daughter and that she did not want her to be placed with DSS and be put in several foster homes.  (Tp.  41).  T.G. also testified that M.R. left her daughter with her mother in Colorado because she didn’t want DSS to take her but, she had to bring her back to North Carolina because her mother could no longer care for her.  (Tp.  43).

 Ms. G. testified that M.R. was sending money to her mother while K.M.H-R. was in her care in Colorado and that M.R. was calling her “just about every day.”  (Tp.  43).  Moreover, during the brief period of time the G.’s had K.M.H-R. in their care, the respondent mother came by the G.’s residence a couple of times “...to drop off diapers and Wet Ones and K.M.H-R.’s clothes that they had bought.”  (Tp.  42).  She also stated that M.R. bought juice, jars of baby food and milk for her daughter.  (Tp.  48). 

Ms. G. further testified that the respondent mother asked her to care for A.J.H-R. before she gave birth to him.  (Tp.  43).  T.G. testified that she agreed to take custody of him after his birth.  (Tp. 43).  Ms. G. further testified that she was certified as a foster care parent in New York and that she was ready to care for these two children for as long as necessary.  (Tp.  50-51).  T.G. testified that the respondent parents went to an attorney and had a power of attorney drawn up which gave her custody of K.M.H-R. and A.J.H-R.  (Rp.  45, Tp.  14, 44). 

The social worker in this case testified that M.R. told her that she had always planned for A.J.H-R. to stay with Mr. and Mrs. G.  (Tp.  21).  Even though the respondent mother has completed the case plan for the second time, secured an appropriate placement for K.M.H-R. as admitted by Ms. Eller, and planned to place A.J.H-R. with Mr. and Mrs. G., the social worker nonetheless testified that the neglect petitions were filed in this case due to the respondent’s mother’s “past history”.  (Rp. 6-12, Tp.  10, 17, 21, 24).  These petitions were filed despite the fact that Ms. Eller admitted that she did not find anything inappropriate about K.M.H-R.’s care or have any suspicion that she had been abused or neglected while in the maternal grandmother’s or in the G.’s custody
.  (Tp.  24).    

After hearing the testimony in the case, the trial court concluded that both children were in the state of neglect because of the prior history of the mother with regard to her other children and also since the court concluded that the respondent parents abandoned K.M.H-R.  (Rp.  46).  As a result of this neglect adjudication, the legal and physical custody of the children were placed with the Wilkes County Department of Social Services.  (Rp.  47).  However, the trial court ordered that these children should be placed with Mr. and Mrs. G. as soon as practicable.  (Rp.  47).

All other pertinent facts will be stated in appellant's argument.

STANDARD OF REVIEW
ARGUMENT #1
This Court uses a de novo standard of review when determining if the subject matter jurisdiction exists over an action. In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006)

ARGUMENTS #4 & #6
It is well-settled that appellate review of findings of fact and conclusions of law made by a trial judge, without a jury, is limited to a determination of whether there is competent evidence to support his findings of fact and whether, in light of such findings, his conclusions of law were proper.  Shear v. Stevens Building Co., 107 N.C.App. 154, 160, 418 S.E.2d 841, 845 (N.C.App.  1992).  Moreover, findings of fact by a trial judge in a non-jury trial have the force and effect of a jury verdict; and if the evidence tends to support the trial court’s findings, these findings are binding on appeal, even though there may be some evidence to the contrary.  Id.  Therefore, the Court uses an abuse of discretion standard of review when determining if the findings of fact are supported by the evidence.  Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C.App. 332, 335-336, 477 S.E.2d 211, 214-215 (N.C.App.  1996).

ARGUMENTS #2, #3 & #5
However, this Court uses a de novo standard of review when determining if the findings of fact support the trial court’s conclusion of law and whether conclusions of law are in fact sufficient to support an order in civil actions.  Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C.App. 332, 336, 477 S.E.2d 211, 215 (N.C.App.  1996).

ARGUMENT

I. 
THE TRIAL COURT LACKED JURISDICTION TO ENTER THE ADJUDICATION ORDER SINCE THE INITIAL JUVENILE PETITIONS WERE NOT DULY SIGNED AND VERIFIED AS REQUIRED BY LAW.
Assignment of Error, No. 14, Rp. 6 through Rp. 11. 

Assignment of Error, No. 15, Rp. 6 through Rp. 11. 

Assignment of Error, No. 16, Rp. 6 through Rp. 11.

Assignment of Error, No. 17, Rp. 6 through Rp. 11.

In the absence of a statutory requirement or rule of court to the contrary, it is ordinarily not necessary to the validity of a Petition that it be signed.  See State v. Higgins, 266 N.C. 589, 593, 146 S.E.2d 681, 684 (1966).  On the other hand, where it is required by statute that the Petition be signed, this essential requisite must be complied with before the Petition can be used for legal purposes.  See Alford v. McCormac, 90 N.C. 151, 152 (1884).  “The Juvenile Code requisites that the Petition be signed and verified are therefore essential to both the validity of the Petition and to establishing the jurisdiction of the court.”  In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984).  See also, In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006).  It is the appellant’s contention that the trial court did not have jurisdiction over the adjudicatory hearing since the initial Juvenile Petitions filed by the Petitioner were not signed by the Director of the Wilkes County Department of Social Services as purported in the Petitions nor properly verified since the Director did not personally appear before the notary, and sign or acknowledge signing his name before the notary public.

In the purported Juvenile Petitions filed by the Wilkes County Department of Social Services on September 18, 2006 and September 22, 2006, it was alleged that the two minor children subject to this appeal were in the state of neglect because the Department had removed six of the respondent’s other children from her custody due to “neglect and abuse”.  (Rp.  7, 10).  The Department alleged that since these six children were still in their care, they were concerned about the safety of two of the respondent’s other children, A.J.H-R. and K.M.H-R.  (Rp.  7).  As a result of these allegations, the department alleged in the Juvenile Petitions that A.J.H-R. and K.M.H-R. were in the state of neglect.  (Rp. 5).   

In this instance, although the boxes located in verification sections of both the Petitions indicate that James D. Bumgarner was the Director of the Wilkes County Department of Social Services and that there are purported signatures of James D. Bumgarner in the verification section, it is apparent on the face of the record that Mr. Bumgarner did not in fact sign either Petition.  (Rp.  7, 10).  In the Petition filed in case number 06 J 150, the signature reads: “James D. Bumgarner by MAT”.  (App.  2, Rp.  7).  In the Petition filed in case number 06 J 154, the signature reads: “James D. Bumgarner by MAnderson”.  (App.  5, Rp.  10).  Both of Mr. Bumgarner’s signatures are different and clearly state that his signature was signed by someone other than himself.  

Pursuant to the Juvenile Code, the Petitioner filed a Juvenile Petition as required by statute.  However, the Petition did not vest the District Court of Wilkes County with jurisdiction over this matter because the Petition was not signed by the Director of the Wilkes County Department of Social Services as purported in the Petitions.  (See Rp.  7, 10).

If the investigation indicates that abuse, neglect or dependency has occurred, the director shall decide whether immediate removal of the juvenile or any other juveniles in the home is necessary for their protection.  If immediate removal does not seem necessary, the director shall immediately provide or arrange for protective services.  If the parent, guardian, custodian, or caretaker refuses to accept the protective services provided or arranged by the director, the director shall sign a complaint seeking to invoke the jurisdiction of the court for the protection of the juvenile or juveniles.

N.C. GEN. STAT. Sec. 7B-302(c)(emphasis added);  See also N.C. GEN. STAT. Sec. 7B-403(a).  In order for the department of social services to obtain jurisdiction in a juvenile matter, the Petition must be signed by the Director of the Wilkes County Department of Social Services and verified by the Director before a notary public.  The failure of the Petitioner to sign the Petition renders the Petition fatally deficient and inoperative to invoke the jurisdiction of the court over the subject matter.  In re T.R.P., 360 N.C. 588, 598, 636 S.E.2d 787, 794-795 (2006),  In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984).

Moreover, if it is determined by the Director that a report of abuse, neglect or dependency should be filed as a Petition, the Petition shall be drawn by the director and verified before an official authorized to administer oaths.  N.C. GEN. STAT. Sec. 7B-403(a).  A verification requires a Petitioner to attest “that the contents of the pleading verified are true to the knowledge of the person making the verification[.]  N.C. GEN. STAT. Sec. 1A-1, Rule 11(b) (2003).  A verification is defined as “[a] notarial act in which a notary certifies that a signer, whose identity is personally known to the notary or proven on the basis of satisfactory evidence, has, in the notary’s presence, voluntarily signed a document and taken an oath or affirmation concerning the document.”  N.C. GEN. STAT. Sec. 10A-3(9) (2003)(emphasis added).  In this case, these Petitions were not properly verified because the Director of the Wilkes County Department of Social Services failed to sign the documents himself and had other individuals sign them on his behalf.  Therefore, both Petitions were not properly verified because the Director of the Department of Social Services did not take an oath or affirm to the veracity of either document before a notary.  The failure to properly verify a Juvenile Petition renders the Petition fatally deficient and inoperative to invoke the jurisdiction of the court.  In The Matter Of Green, 67 N.C.App. 501, 313 S.E.2d 193 (N.C.App. 1984).  

 The jurisdiction of the court over the subject matter of the action is the most critical aspect of the court’s authority to act.  Id. citing Shuford, N.C. Civ. Prac. & Proc. (2nd Ed. Sec. 12-6).  Without subject matter jurisdiction the court lacks any power to proceed; therefore, a defense based upon this lack cannot be waived and may be asserted at any time.  Id. citing Shuford, N.C. Civ. Prac. & Proc. (2nd Ed. Sec. 12-6).  “Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.”  N.C. GEN. STAT. Sec. 1A-1, Rule 12(h)(3).  Therefore, the respondent in this case may raise the issue of jurisdiction over the matter for the first time on appeal although it has not been raised at the trial court.  See In re T.R.P., 360 N.C. 588, 598, 636 S.E.2d 787, 794-795 (2006); See also In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984); and In The Matter Of The Triscari Children, 109 N.C.App. 285, 288, 426 S.E.2d 435, 437 (N.C.App.  1993).

The appellant would like to note that the Juvenile Code allows an authorized representative of the Director of the Department of Social Services to sign Juvenile Petitions.  See In re T.R.P., 173 N.C.App. 541, 546, 619 S.E.2d 525, 529 (N.C. App.  2006).  However, in this case, the Petitions do not state that they were in fact signed by an authorized representative of the Director of the Wilkes County Department of Social Services.  Secondly, the signatures of the other individuals who in fact signed Mr. Bumgarner’s name do not appear in either Petition.
  Third, the verifications in both Petitions are not proper because the signers did not verify that the allegations were true in the Petition because they signed the documents on behalf of Mr. Bumgarner.  N.C. GEN. STAT. Sec. 1A-1, Rule 11(b) (2003).  If signers verified anything at all, they verified that Mr. Bumgarner believed that the allegations were true and this is not permissible under North Carolina General Statutes Section Sec. 10A-3(9) (2003).

A filing of a valid Petition is prerequisite for the Petitioner to obtain custody of this juvenile.  In re Ivey, 156 N.C.App. 398, 402, 576 S.E.2d 386, 389 (N.C.App.  2003); In re K.C.G., 171 N.C.App. 488, 491-496, 615 S.E.2d 76, 79-81 (N.C.App.  2005);  N.C. GEN. STAT. Sec. 7B-500(a).  Therefore, since the Petitions were not valid, the trial court does not have subject matter jurisdiction to adjudicate either child as neglected juveniles and award custody of the two minor children subject to this appeal to the Petitioner.  Id. 

The Petition in this case was instituted under Juvenile Code provisions which state in clear and concise terms that the  Director of the Department of Social Services shall sign a complaint seeking to invoke the jurisdiction of the court
.  N.C. GEN. STAT. Sec. 7B-302(c)(emphasis added).  In The Matter Of Green, 67 N.C.App. 501, 504, 313 S.E.2d 193, 195 (N.C.App. 1984).  The Juvenile Code further requires that the initial Petitions be verified.  N.C. GEN. STAT. Sec. 7B-403(a);  In re T.R.P., 360 N.C. 588, 598, 636 S.E.2d 787, 794-795 (2006).  Because the Director of the Wilkes County Department of Social Services did not sign or verify the Petitions as stated in the juvenile petition itself, the trial court lacked jurisdiction over the subject matter raised in their Petition.  As a result, the trial court did not have the jurisdiction over the subject matter of this action and did not have the initial authority to adjudicate the minor children as neglected juveniles which resulted in the court removing the children from the respondent’s care.  Therefore, the initial order adjudicating A.J.H-R. and K.M.H-R. as neglected juveniles is void and the order awarding custody of these minor children to the Department of Social Services should be vacated and the case dismissed.


II.
THE TRIAL COURT’S FINDINGS OF FACT WERE INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE MINOR CHILDREN WERE IN THE STATE OF NEGLECT BECAUSE OF “THE HISTORY OF THE MOTHER WITH REGARD TO HER OTHER CHILDREN”.
Assignment of Error, No. 4, Rp. 43 through Rp. 47.

III.
THE TRIAL COURT’S CONCLUSION OF LAW THAT THE PRIOR HISTORY OF THE RESPONDENT MOTHER WAS NOT SUFFICIENT TO SUPPORT AN ADJUDICATION OF NEGLECT.

Assignment of Error, No. 20, Rp. 43 through Rp. 47.

A. The Trial Court’s Findings Of Fact Are Insufficient To Support Its Conclusion Of Law That The Children Are In The State Of Neglect Pursuant To 7B-101(15) Because The Court Failed To Find That The Children Lived In A Home Where Another Juvenile Was Abused Or Neglected.
North Carolina General Statutes Section 7B-101(15) defines a neglected juvenile as follows:

A juvenile who does not receive proper care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C. GEN. STAT. Sec. 7B-101(15)(emphasis added).  In this instance, the trial court concluded that these juveniles were neglected because of the respondent’s prior history with regard to her other children
.  (Rp.  46).  However, the evidence in the case and the findings of fact fail to support that these minor children lived in the respondent’s household or in a household where a juvenile had been previously neglected or abused pursuant to N.C.G.S. Section 7B-101(15).

In the trial court’s findings, the court never made a specific finding that the minor children lived in the respondent mother’s household.  The court on the other hand found:

12.  K. was born in Colorado.  When the mother was to give birth, she left the State of North Carolina to give birth to K. so that the Department of Social Services would not take the child.  Shortly after birth, the mother returned to North Carolina and left K. in Colorado with her mother.  Except for sporadic telephone calls, the mother did not see K. on a regular basis, was not involved in her life; and had little to do with her until K.’s recent return to the State of North Carolina...

13.  After K. was left with her maternal grandmother, the grandmother moved with K. to the State of California.  Because of domestic problems with the grandmother, she was unable to continue to care for K, and K was returned to North Carolina.  However, rather than staying with her parents, K was placed with T and R G.  Mr. and Mrs. G are no relation to K or to K’s parents.  Rather Mr. and Mrs. G are the employers of A H, the child’s father.  Mr. H has worked for Mr. and Mrs. G for approximately 3 years.

15.  The parents requested that Mr. and Mrs. G. take both A J and K.  Indeed, the parents consulted an attorney and had some type of power of attorney document prepared which purported to give Mr. and/or Mrs. G authority to deal with the children.  This arrangement was open-ended, and Mrs. G indicated that she was willing to keep the children until they were grown.  

(Rp.  44-45)(emphasis added).  The trial court in its findings of fact specifically stated that K.M.H-R. did not live with respondent mother at any time.  Moreover, the trial court did not find that the maternal grandmother or Mr. and Mrs. G. had juveniles in their home that were neglected or had been subjected to abuse. See Rp. 43-48.

In regards to A.J.H-R., he never lived in the respondent mother’s residence because his custody was taken away from her shortly after she gave birth to him at the hospital.  (Tp.  16).  Nonetheless, as the trial court found, the respondent parents signed a power of attorney giving custody of both children to Mr. and Mrs. G. and that M.R. agreed that the G.’s would have custody of her son prior to his birth.  (Rp.  45, Tp. 43).

Not only did the trial court fail to find that either the maternal grandmother nor Mr. and Mrs. G. (the custodians of the minor children) had a child removed from their household due to neglect and abuse, the trial court in fact found that Mr. and Mrs. G. were suitable caretakers by placing both of these children with them. (Rp.  47).  In this instance, the trial court erred in concluding that the minor children were in the state of neglect due to M.R.’s past history because it failed to find that these children ever lived with the respondent mother as required by N.C.G.S. Section 7B-101(15).  Since these children never lived with the respondent or with a custodian who had a juvenile previously adjudicated as neglected or abused living in their home, it was error to conclude that these children were in the state of neglect pursuant to 7B-101(15).   

B. 
The Trial Court’s Conclusion Of Law Was Insufficient To Support An Adjudication Of Neglect.

The trial court’s conclusion of law that “the history of the mother with regard to her other children” was insufficient to support an adjudication of neglect pursuant to N.C.G.S. Section 7B-101(15) because the court failed to conclude that either “juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home”.  N.C. GEN. STAT. Sec. 7B-101(15).  As stated above, the statute mandates that the court make a conclusion of law that the children live in a home where another juvenile has previously been abused or neglected.  Since the trial court failed to make the appropriate conclusion by only referring to the respondent mother’s prior history of neglect and abuse, the trial court’s conclusion of law was insufficient to support its adjudication order placing the children in the state of neglect.

IV.
THE TRIAL COURT ERRED IN ITS FINDING OF FACT NUMBER 12

SINCE THIS FINDING WAS NOT SUPPORTED BY CLEAR AND 

CONVINCING EVIDENCE.
Assignment of Error, No. 11, Rp. 44.

The trial court’s findings of fact number 12 which the court used to base its conclusion of law that the respondent mother abandoned her daughter K.M.H-R. was not supported by clear and convincing evidence.  The trial court in its adjudication order stated the following:

K. was born in Colorado.  When the mother was to give birth, she left the State of North Carolina to give birth to K. so that the Department of Social Services would not take the child.  Shortly after birth, the mother returned to North Carolina and left K. in Colorado with her mother.  Except for sporadic telephone calls, the mother did not see K. on a regular basis, was not involved in her life; and had little to do with her until K.’s recent return to the State of North Carolina...

(Rp.  44).  The appellant objects to the specific findings that:  1) she had sporadic telephone calls with K.M.H-R.; 2) she did not see her daughter on a regular basis; and 3) that the respondent mother was not involved in her daughter’s life and had little to do with her until she returned to North Carolina.

First, the finding that M.R. had “sporadic telephone calls” with her daughter is not supported by the evidence.  (Rp.  44). There was no evidence or testimony from the witnesses who stated that M.R. contacted her daughter sporadically.  In fact, the testimony was quite the opposite.  At trial, T.G. testified that the respondent mother was calling her daughter “just about every day.”  (Tp.  43).  There was no testimony or evidence in record which supports the finding that M.R. sporadically contacted her daughter.

Second, the trial court found that M.R. did not see her daughter on a regular basis. (Rp.  44).  However, there was no testimony or evidence presented in either direction in regards to how often the respondent mother visited her daughter while she was in Colorado.  The appellant contends that this finding that M.R. did not visit on a regular basis could not be supported by the competent evidence because their was insufficient evidence presented at the hearing to support this finding of fact.

Moreover, during the brief period of time the G.’s had K.M.H-R. in their care, the respondent mother came by the G.’s residence a couple of times “...to drop off diapers and Wet Ones and K.M.H-R.’s clothes that they had bought.”  (Tp.  42).  The appellant would also like to note that she visited K.M.H-R. at the G.’s residence while she was pregnant with A.J.H-R. and that she in fact gave birth to A.J.H-R. while her daughter was in Mr. and Mrs. G.’s care for the approximately seven to twelve day period they had custody of her.  (Tp. 13, 40).  In considering this limited evidence concerning how often she visited her daughter, it is apparent that she visited with her on a regular basis. 

Third, appellant objects to the finding that the respondent mother was not involved in her daughter’s life and had little to do with her until she returned to North Carolina.  At trial, T. G. testified that M.R. was sending money to her mother while K.M.H-R. was in the her mother’s care and that M.R. was calling her “just about every day.”  (Tp.  43).  This testimony supports a finding that M.R. was involved with her daughter’s life while she was in Colorado through her communication with her mother in Colorado.  The petitioner in this instance failed to produce any witnesses who testified that the respondent mother was not involved with her daughter while she was in Colorado.

North Carolina General Statutes Section 7B-807 requires that the allegations be proven by clear and convincing evidence at adjudication hearings.  N.C. GEN. STAT. Sec. 7B-807.  The role of this Court in reviewing an initial adjudication of neglect is to determine whether the findings of fact are supported by clear and convincing evidence.  In re T.M.,      N.C.App.     , 638 S.E.2d 236, 239 (N.C.App.  2006).   In this case, the trial court abused its discretion in making the finding of fact #12 in its adjudication order because there was no evidence presented to show that the respondent had sporadic telephone calls with K.M.H-R.; that she failed to see her daughter on a regular basis and that she failed to be involved in her daughter’s life
.  In fact, the competent evidence proves the opposite.  Therefore, this finding of fact is not supported by the competent evidence and the conclusion of law that the respondent mother abandoned her child cannot be sustained based upon this erroneous finding.

V. 
THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT MOTHER ABANDONED THE MINOR CHILD K.M.H-R. WAS NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE.

Assignment of Error, No. 5, Rp. 43 through Rp. 47.

VI.
THE TRIAL COURT’S FINDINGS OF FACT WERE INSUFFICIENT TO SUPPORT ITS CONCLUSION OF LAW THAT THE RESPONDENT MOTHER ABANDONED HER MINOR CHILD K.M.H-R.

Assignment of Error, No. 6, Rp. 43 through Rp. 47. 

In this instance, the trial court concluded that M.R. abandoned her daughter K.M.H-R.  (Rp.  46).  However, the appellant contends that the trial court’s overall findings of fact do not accurately represent the evidence as presented in this case.  The respondent mother contends that although she placed custody of her daughter with her mother initially and then with Mr. and Mrs. G. in order for her daughter to avoid placement in foster care by the Department of Social Services, the evidence presented showed a mother who was not abandoning her child.

At trial, the evidence showed that M.R. was sending money to the maternal grandmother while K.M.H-R. was in her care in Colorado and that M.R. was calling her “just about every day.”  (Tp.  43).  When K.M.H-R. could not stay at her maternal grandmothers residence, M.R. did not simply abandon her daughter when the maternal grandmother could no longer care for her.  The respondent mother helped K.M.H-R. to return to North Carolina and she found an appropriate placement for her daughter by giving her custody to her former neighbors, T.G. and R.G., through a power of attorney.  (Tp.  14-15, 43).  M.R. found suitable caretakers for her daughter as Ms. G. was certified as a foster care parent in New York and was committed to care for her children for as long as necessary.  (Tp.  50-51).   

      While K.M.H-R. lived with Mr. and Mrs. G. for about seven to twelve days before DSS obtained non-secure custody of her, Ms. G. testified that M.R. told her that she wanted her daughter to live with the G.’s because she wanted a stable home for her daughter and that she did not want her to be placed with DSS and be put in several foster homes.  (Tp.  41).  During the brief period of time that Mr. and Mrs. G. had K.M.H-R. in their care, the respondent mother came by the G.’s residence a couple of times “...to drop off diapers and Wet Ones and K.M.H-R.’s clothes that they had bought.”  (Tp.  42).  M.R. also bought juice, jars of baby food and milk for her daughter.  (Tp.  48).    The appellant would also like to note that she visited K.M.H-R. at the G.’s residence while she was pregnant with A.J.H-R. and that she in fact gave birth to A.J.H-R. while her daughter was in Mr. and Mrs. G.’s care during approximately seven to twelve day period of time that they had custody of her.  (Tp. 13, 40).

In neglect proceedings, the petitioner is required to prove by clear and cogent evidence that the respondent parents abandoned their daughter.  See N.C. GEN. STAT. Sec. 7B-805, 7B-807.  “Abandonment imports any wilful or intentional conduct of the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child...”  Bost v. Van Nortwick, 117 N.C.App. 1, 18, 449 S.E.2d 911, 921 (N.C.App.  1994).  In this case, the respondent mother was doing everything possible to provide her daughter with an appropriate home because if K.M.H-R. remained in her custody, she would have been most likely placed in foster care.  Moreover, the evidence shows that she did not relinquish all parental claims to her child since she: 1) found a suitable caretaker, Mr. and Mrs. G., when her mother could no longer care for K.M.H-R.; 2) when she contacted her mother almost everyday concerning her child; 3) visited her daughter while in the care of Mr. and Mrs. G.; and 4) provided necessities for her daughter such as food, diapers and clothing while she was in the G.’s custody.  This parent did everything possible to keep her daughter in a safe home and provided support and affection to her child.  Id.
Even if this Court were to hold that the findings of fact in the adjudication order accurately reflect the evidence presented at the hearing, the appellant would still hold that these findings of fact were insufficient to support the conclusion of law that K.M.H-R. was abandoned.  “[A]bandonment requires a willful intent to escape parental responsibility and conduct in effectuation of such intent.”  Id.  Such willful intent cannot be inferred in the findings of fact because of the great lengths the respondent mother went through to ensure that her daughter had a safe and stable home while maintaining contact and providing support for her.  

The findings reflect that K.M.H-R. was placed in Mr. and Mrs. G.’s custody by the respondent mother.  (Rp.  45).  Moreover, the finding also reflect she provided some clothing and food for the children while they were in Mr. and Mrs. G.’s custody.  (Rp.  45).  Although the trial court placed legal and physical custody of the children with the Wilkes County DSS, the court ultimately approved M.R.’s decision to place the children with Mr. and Mrs. G. by ordering the Petitioner to place both  children with the G.’s as soon as practicable.  (Rp.  47).  

The competent evidence does not support the conclusion of law that M.R. abandoned her daughter and the trial court abused its discretion in finding that she had done so.  Nonetheless, the findings of fact in the adjudication order are insufficient to support the conclusion of law that she abandoned her daughter because the findings fail to support “...any wilful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child...”.  Id.  Since the evidence presented at the adjudication hearing and the findings of fact themselves do not support the conclusion of law that the minor child K.M.H-R. was abandoned, the order in this case should be reversed and remanded.

CONCLUSION

For the reasons stated above, the appellant respectfully requests that this Court vacate the order entered in this case and that this matter be dismissed for want of jurisdiction.  In the alternative, the  appellant requests that this Court reverse and remand the adjudication order entered in this case. 
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JUVENILE PETITION - 06 J 154
App. 4-6
�The minor child, A.J.H-R., Jr. will be referred to as A.J.H-R. and his father will be referred to as A.J.H-R., Sr. throughout this brief.


�Appellant would like to note that she has a total of nine children.  Eight of her children are in the custody of Wilkes County DSS.  Her eldest child is in her care and the Wilkes County Department Of Social Services has not filed a petition or removed the eldest child from the respondent mother’s custody.  See Tp. 6.


�In file number 06 J 150, the initials “MAT” appears next to Mr. Bumgarner’s purported signature and in file number 06 J 154, “MAnderson” appears next to Mr. Bumgarner’s name.  See App. 1-6, Rp. 7, 10).  Appellant contends that the initials “MAT” and the indication of  “Manderson” are not signatures.


�See In The Matter Of The Triscari Children, 109 N.C.App. 285, 426 S.E.2d 435, (N.C.App.  1993) in which this Court ruled that a trial court did not have jurisdiction over a termination proceeding  when the Petition was signed but not properly verified.  The Petitioner must comply with both the signature requirement and the verification requirement in order the obtain the jurisdiction of the juvenile court.


�The trial court also concluded that the children were in a state of neglect because M.R. “abandoned” her daughter K.M.H-R.  (Rp.  46).  The issue concerning this conclusion is addressed in the appellant’s following arguments.


�The trial court’s rendition of the judgment in this case does not reflect the finding as set forth in finding of fact number 12 of the adjudication order.  (Rp.  44, Tp. 66-71).





