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QUESTIONS PRESENTED
I.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO WILLFULLY FAILING TO PAY CHILD SUPPORT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

II.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO ABANDONMENT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

III.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO WILLFULLY LEAVING THE JUVENILE IN FOSTER CARE WHEN IT WAS NEITHER PLEAD NOR SUPPORTED BY COMPETENT EVIDENCE?

IV.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO INCAPACITY WHEN IT WAS NEITHER PLEAD NOR SUPPORTED BY COMPETENT EVIDENCE?

V.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO NEGLECT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

JURISDICTION


Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(a)(5) and (6) (2006).  The Permanency Planning Order was filed on November 18, 2005.  (R. p. 22-30)  The Order terminating Ms. H’s parental rights was filed on August 23, 2006.  (R. p. 84-103)  Appellant’s written notice of appeal was timely filed on August 23, 2006.  (R. p. 104-105)    
INTRODUCTION


The trial court failed to fully consider the elements of the statutory grounds in deciding to terminate Respondent-Mother’s parental rights.  The trial court looked at the incorrect time periods and failed to evaluate whether any of Respondent-Mother’s conduct was willful as required by the termination provisions.  The trial court’s decision must be reversed due to its’ failings in considering the evidence presented and the statutory requirements imposed.
PROCEDURAL HISTORY
A Juvenile Petition was filed by Petitioner Pitt County Department of Social Services (hereinafter referred to as “DSS”) on March 18, 2003.  (R. p. 4-7)  A Non-Secure Custody Order was obtained the same day.  (R. p. 8-9)  The juvenile was adjudicated as dependent by order filed November 5, 2003.  (R. p. 11-18)  The matter was reviewed at the permanency planning hearing held on September 15, 2005, resulting in the Permanency Planning Order filed November 18, 2005.  (R. p. 22-30)
A Petition for Termination of Parental Rights was filed by DSS on October 12, 2005.  (R. p. 43-58)  The Order terminating Respondent-Mother’s parental rights was filed on August 23, 2006.  (R. p. 84-103)

Respondent-Mother filed her written Notice of Appeal on August 23, 2006.  (R. p. 104-105)  Appellate Entries were filed appointing the Appellate Defender who subsequently appointed Annick Lenoir-Peek to perfect this appeal.  (R. p. 106-108)  After two extensions of time to obtain the transcript, counsel received all portions on November 20, 2006.  The Record on Appeal was settled and filed on December 18, 2006.  (R. p. 122, 138-140)

STATEMENT OF FACTS


A.H. was in her mother’s care for the first year of her life.  A.H. was in Pitt County with her mother at Maria’s House, a substance abuse treatment center which allows mothers to care for their children during treatment.  DSS began providing services to Respondent-Mother in October 2002.  (R. p. 4-7)

In March 2003, Respondent-Mother was arrested for drug possession.  A.H. was placed in foster care and was adjudicated dependent.  (R. p. 11-18)  In the meantime, Respondent-Mother continued her downward spiral leading to a court declaring her legally incompetent on September 16, 2003.  (R. p. 57)  Respondent-Mother visited with her daughter and was sporadic in her efforts at rehabilitation.  (T. p. 18-19)
Respondent-Mother was not consistent in informing others of her location during most of 2004 and portions of 2005.  (R. p. 24-26)  She would contact the social worker and indicate which treatment facility she was receiving services.  (R. p. 95; T. p. 18-19)  She requested photos of her daughter.  She had the foster parents’ telephone number and would call them.  (R. p. 98 (FOF 124), T. p. 19-20)
In late 2005, Respondent-Mother was in the Iredell County Jail.  Upon her discharge she went to various half-way homes and began the road to recovery.  Respondent-Mother remained clean since December 2005.  Her improvements increased.  By the time of the termination hearing, Respondent-Mother attended two AA meetings a day and received treatment for her depression.  (T. p. 50)  At the end of April 2006, Respondent-Mother’s improvements were sufficient to restore her capacity and she was declared legally competent.  (R. p. 99 (FOF 127); T. p. 19)
At the end of April 2006, Respondent-Mother began working at Burger King.  She purchased a bus pass for transportation.  She paid rent.  The week before the termination hearing, she opened a savings account.  (T. p. 40, 46)  Respondent-Mother was able to identify her triggers and had a strategy for dealing with temptations.  (T. p. 48-52)  Respondent-Mother looked healthy and was able to communicated effectively.  (T. p. 19)  The social worker and the trial court recognized her accomplishments.  (R. p. 99; T. p. 19)
There will be further facts in the Argument portion.

STANDARD OF REVIEW
A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

If the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).

ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO WILLFULLY FAILING TO PAY CHILD SUPPORT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. V and XCIV, R. p. 43-58, 84-103, 101)

Our courts have long recognized the “fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Owenby v. Young, 357 N.C. 142, 144 (2003) (quoting Troxel v. Granville, 530 U.S. 57, 66 (2000)).  The protection of the family unit is guaranteed not only by the Due Process Clause, but also by the Equal Protection Clause of the Fourteenth Amendment and possibly by the Ninth Amendment. Stanley v. Illinois, 405 U.S. 645, 661 (1972).  A parent’s desire for the companionship of his or her children is an important interest, one that warrants deference and protection.  M.L.B. v. S.L.J., 519 U.S. 102, 118 (1996).  Because of the importance of parental rights, our legislature has imposed a high standard on petitioners seeking to terminate respondents’ parental rights.  


In a termination of parental rights proceeding, the trial court is required to make a determination that the grounds to terminate parental rights have been found by clear, cogent and convincing evidence.  N.C. Gen. Stat. §7B-1109(f) (2006).  The statute provides, 

The burden in such proceedings [adjudicatory hearings on termination of parental rights] shall be upon the petitioner or movant and all findings of fact shall be based on clear, cogent, and convincing evidence.  N.C. Gen. Stat. §7B-1111(b)(2006).

In the case sub judice, the trial court terminated Respondent-Mother’s in part by finding that she had willfully failed to pay child support.  N.C. Gen. Stat. §7B-1111(a)(3) provides that a court may terminate a parent’s rights when,

The juvenile has been placed in the custody of a county department of social services, . . . or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.  N.C. Gen. Stat. §7B-1111(a)(3)(2006)
The petition for termination of parental rights was filed on October 12, 2005.  (R. p. 43)  The relevant time period is the six months preceding the filing, or beginning April 12, 2005.  The testimony of the social worker was that she was not aware whether Respondent-Mother had made any child support payments.  (T. p. 21)  There was no evidence presented that the failure to pay was willful, that she had the ability to pay, or what was the cost of care.

During the relevant time period, Respondent-Mother was legally incompetent.  A person who is legally incompetent cannot commit an act which requires willfulness.  The trial court had to examine whether she could act willfully in light of her incapacity during the relevant time period.  See In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).
The trial court made no finding regarding A.H.’s cost of care or that Respondent-Mother was employed or had the ability to work during the relevant time period.  There must be evidence presented on these issues as they cannot presumed.  In re Phifer, 67 N.C. App. 16, 27, 312 S.E.2d 684, 690 (1984).

This Court has long held that in order to find this ground for termination, the court can do so if and only if a parent can pay some amount greater than zero.  In re Bradley, 57 N.C. App. 475, 479, 291 S.E.2d 800, 802 (1982).  At least at one point, Respondent-Mother was receiving disability income.  (T. p. 24)  Our own child support guidelines provide for the exclusion of consideration of social security disability income.

Because the court failed to consider that Respondent-Mother had no ability to pay and did not willfully fail to pay child support during the relevant time period, the termination must be reversed.

II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO ABANDONMENT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. VI, XCV; R. p. 43-58, 84-103, 101)

Appellant adopts all arguments set forth above as to the high standard required for the court to terminate a parent’s rights.


N.C. Gen. Stat. 7B-1111(a)(7) provides as a ground for termination, “The parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion …”  The petition in this case was filed on October 12, 2005.  (R. p. 43)  The relevant time period was from April 12, 2005 to October 12, 2005.  


Our Courts have determined that in order to prove abandonment in a termination proceeding, there has to be lack of contact and the lack of contact has to be willful.  See In re McLemore, 139 N.C. App. 426, 533 S.E.2d 508 (2000) (finding that one ineffectual attempt at contact during preceding six months did constitute abandonment); In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987), (one attempted contact during incarceration amounted to abandonment).    


“Abandonment imports any wil[l]ful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.”  In re Apa, 59 N.C. App. 322, 324, 296 S.E.2d 811, 813 (1982).  In this context, “the word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).  “Whether a biological parent has a willful intent to abandon his child is a question of fact to be determined from the evidence.”  Id. 15 276, 346 S.E.2d at 514.  This has been supported through more current cases.  In re T.C.B., 166 N.C. App. 482, 602 S.E.2d 17 (2004).

Our Supreme Court has also interpreted “abandonment” to mean that a parent has exhibited willful or intentional conduct evincing a settled purpose to forego all parental duties and relinquish all parental claims.  Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962).  


The trial court must assess Respondent-Mother’s willfulness in light of any alleged incapacity she may have.  See In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).  During the relevant time period, Respondent-Mother was legally incompetent and could not act “willfully.”  However, even in light of the minimal analysis, the court in its finding of facts lays the foundation as to why abandonment cannot be found,

133.  The mother has attempted to visit and connect with the juvenile after a long absence but these visits were denied by the Department of Social Services.  (R. p. 99)

The social worker who had handled the case for three years testified to repeated contacts from Respondent-Mother.  Even during times when Respondent-Mother “disappeared,” she would call the social worker and tell her where she was receiving treatment.  She would also ask for photographs of A.H.  At one time, Respondent-Mother had the telephone number for A.H.’s foster parents and would call.  (R. p. 98 (FOF 124); T. p. 30) These facts do not support any intent to forego parental duties.  
Due to the trial court’s errors in failing to look at the appropriate time period, assessing “willfulness” and in light of Respondent-Mother’s efforts, this Court must reverse the court’s decision and remand the case with instructions that this ground be dismissed.

III.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO WILLFULLY LEAVING THE JUVENILE IN FOSTER CARE WHEN IT WAS NEITHER PLEAD NOR SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. VII, VIII, XC, XCVI, XCVIII; R. p. 43-58, 84-103, 99, 101)


Appellant adopts all arguments set forth above as to the high standard required for the court to terminate a parent’s rights.


The petition in this matter does not allege as a ground for termination that of willfully leaving a child in foster care.  (R. p. 44)  North Carolina is a “notice” state, meaning that petitions must contain sufficient information so as to put the respondent on sufficient notice of the issues to be put before the trial court for determination.  This is embodied in the Juvenile Code which provides that Petitioner shall state, “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C. Gen. Stat. §7B-1104(6)(2006).

This Court has previously held that, “[f]actual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421, 426 (2003), quoting In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).

This Court has also held, 

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must:  (1) allege and prove all facts and circumstances supporting the termination of the parent’s rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.  In re J.S.L., G.T.L, and T.L.L., ___ N.C. App. __, 628 S.E.2d 387 (2006) quoting In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).
N.C. Gen. Stat. §7B-1111(a)(2) provides that the court may terminate a parent’s rights when:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.  N.C. Gen. Stat. §7B-1111(a)(2)(2006)
Our Supreme Court has held, under the applicable version of the statute, that the relevant time frame is the twelve-month period preceding the date of filing of the petition for termination of parental rights. In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002) The Supreme Court expanded the ruling by stating, “. . . we must examine whether the trial court found sufficient facts—based on clear, cogent, and convincing evidence of circumstances occurring in the twelve months immediately preceding DSS’s petition for terminating respondent’s parental rights—to support its conclusion that respondent had failed to show that reasonable progress had been made in correcting those conditions that led to the removal of his children. Id. At 76, 565 S.E.2d at 87, cited In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).

This Court has additionally indicated that, “To uphold the trial court’s order, we must find that the respondent’s failure was willful, which is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.” In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002).  In the context of a termination hearing, the word “willful” connotes purpose and deliberation.  See e.g., In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995)  It also “imports knowledge and a stubborn resistance . . . one does not willfully fail to do something which is not in his power to do.”  In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982) (Carlton, J. dissenting) (citations omitted), appeal dismissed, 459 U.S. 1139 (1983)  
Willfulness has to be examined in light of Respondent-Mother’s capacity or lack thereof.  In re Matherly, 149 N.C. App. at 455, 562 S.E.2d at 18.

In the case of In re Nesbitt, this Court set out that there are three inquiries to make as to this ground:  (1) that the child was in foster care or out-of-home placement for at least 12 months before Petitioner filed its petition to terminate parental rights, (2) that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her child’s removal, and (3) that Respondent-Mother’s failure was willful.  147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).

Respondent-Mother concedes that A.H. was in foster care for more than 12 months before DSS filed its petition.  However, Respondent-Mother had made reasonable progress in correcting the conditions that led to A.H.’s removal as evidenced by the court’s finding of facts:

104. Renisha [H] has remained drug free and of lawful behavior since December 30, 2005 and has made positive steps in recent months by remaining drug free, sober, voluntarily remaining in a halfway house and attending Narcotics Anonymous classes.

105. Renisha [H] has attended “Shield of Faith” church since February 2006 and her pastor acknowledged that she appeared to be serious about putting the past behind her.

106. Renisha [H] testified about the significance of the various Narcotics Anonymous tokens and stated her intent to remain drug free because she was tired of that lifestyle.  She emphasized the importance of her Narcotics Anonymous sponsor, Linda Taft.

111. On January 31, 2006, Respondent [H] notified Social Worker Dawson that she was going to be residing at the Oxford House, a home for women who are recovering addicts.  While at Oxford House, Respondent [H] maintained her appointments for therapy and medication and attended Narcotics Anonymous meetings.

129. The Court acknowledges the positive steps recently taken by Respondent H[.], but finds that it is not sufficient for the Court to consider the return of [A.H.] to Respondent [Ms. H.]  (R. p. 96, 97, 99).  
The court’s consideration is not whether A.H. can be immediately returned to Respondent-Mother but whether she has made reasonable progress in removing the conditions which led to A.H.’s removal.  A.H. was removed due to Respondent-Mother’s incarceration for possession of drugs.  The court’s own findings were that she had made improvements.  Given Respondent-Mother’s previous efforts, her progress is not only reasonable but remarkable.  This ground also demands that the behavior of Respondent-Mother be willful.  Since Respodent-Mother was legally incompetent from September 16, 2003 until April 2006, she cannot be said to have been acting willfully during the entire year preceding the filing of the petition, that is from October 12, 2004 to October 12, 2005.  

Due to the trial court’s failure to look at the appropriate time period, the Respondent-Mother’s efforts at contacts with her daughter, and Respondent-Mother’s lack of capacity during the relevant time period, this Court must reverse the termination.
IV.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO INCAPACITY WHEN IT WAS NEITHER PLEAD NOR SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. IX, X, LXXXIX, XCVII; R. p. 43-58, 84-103, 99, 101)


Appellant adopts all arguments set forth above as to the high standard required for the court to terminate a parent’s rights, as to the requirement to plead the specific ground for termination in the petition to terminate parental rights, and as to the progress made by Respondent-Mother.

The trial court committed reversible error when it found and concluded that Respondent-Mother was incapable of providing care for her children.  N.C. Gen. Stat. §7B-1111(a)6) provides as a ground for termination of parental rights, 
That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future …”  N.C. Gen. Stat. §7B-1111(a)(6)(2006)

This does not apply in the case sub judice.  Although Respondent-Mother was legally incompetent at the time the petition was filed, her competency was restored in April 2006.  She testified to being clean for at least six months, she was employed and she was able to identify trigger factors.  (T. p. 40-53)  Not only did her own testimony show that she was well on her way to recovery, but this was supported by the social worker’s testimony.  The social worker had been involved with Respondent-Mother since A.H. came into care.  The social worker had observed her over three years.  The social worker indicated that Respondent-Mother looked better than ever and was visibly clean.  (T. p. 19-20)  
Because Respondent-Mother had become legally competent and was maintaining her sobriety, the court erred in finding and concluding that her rights should be terminated on the ground of incapacity.  This Court should reverse the Respondent-Mother’s termination.
V.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS DUE TO NEGLECT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error No. IV, XCIII; R. p. 43-58, 84-103, 100)

Appellant adopts all arguments set forth above as to the high standard required for the court to terminate a parent’s rights and as to the progress made by Respondent-Mother.

The trial court committed reversible error when it found and concluded that Ms. H neglected her child.  N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

In turn, N.C. Gen. Stat. §7B-101(15) reads:

Neglected juvenile – A juvenile who does not receive proper care, supervision, or discipline from a juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.


Where, as here, the child has not been in the custody of the parent for a significant period of time prior to the termination hearing, the Court must look at “…the fitness  of the parent to care for the child at the time of the termination proceeding.”  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  Prior adjudications may be considered but neglect must exist at the time of the hearing.  Id. at 713-14, 319 S.E.2d at 231.  Thus, the trial court must also consider evidence of changed conditions in light of the history of neglect by the parent and the probability of a repetition of neglect.  Id. at 715, 319 S.E.2d at 232.  


Our courts have also found that trial courts have committed reversible error in terminating parental rights when the parents have made reasonable progress in correcting the conditions that led to the removal of the child.  In re Pierce, 356 N.C. 68, 565 S.E.2d 81 (2002).  In that case, our Courts held that where the mother successfully completed a drug abuse treatment program, tested negative for drugs on several occasions, attended a drug abuser’s support group, maintained regular employment as a nurse, and showed herself to be a fit and proper person for visitation, grounds did not exist to terminate her parental rights.  In the case of Pierce, the child had been in foster care for more than a year and the mother had left the area in order to address her abuse situation.  The trial court found that although the mother’s efforts were Herculean and “a wise decision for her,” that it was too late for that particular child.  The Court of Appeals and our Supreme Court held that the mother’s efforts failed to establish that neglect existed and that the mother had failed to make reasonable progress to correct the conditions which led to the child’s removal.


A.H. was adjudicated as dependent and not neglected in the underlying case.  A.H. was dependent because her mother was unable to care for her due to her incarceration due to drug use.  Respondent-Mother improved her situation greatly.  Even the court conceded her progress in its findings of facts,

104. Renisha [H] has remained drug free and of lawful 
behavior since December 30, 2005 and has made 
positive steps in recent months by remaining drug 
free, sober, voluntarily remaining in a halfway 
house and attending Narcotics Anonymous classes.

105. Renisha [H] has attended “Shield of Faith” church 
since February 2006 and her pastor acknowledged 
that she appeared to be serious about putting the 
past behind her.

106. Renisha [H] testified about the significance of 
the various Narcotics Anonymous tokens and stated 
her intent to remain drug free because she was 
tired of that lifestyle.  She emphasized the 
importance of her Narcotics Anonymous sponsor, 
Linda Taft.

111. On January 31, 2006, Respondent [H] notified 
Social Worker Dawson that she was going to be 
residing at the Oxford House, a home for women 
who are recovering addicts.  While at Oxford 
House, Respondent [H] maintained her appointments 
for therapy and medication and attended Narcotics 
Anonymous meetings.

129. The Court acknowledges the positive steps 
recently taken by Respondent H[.], but finds that 
it is not sufficient for the Court to consider 
the return of [A.H.] to Respondent [Ms. H.]  
(R. 
p. 96, 97, 99).  

There was no clear and convincing proof that neglect existed at the time of the termination hearing or likely to continue and therefore the trial court committed reversible error.

CONCLUSION

The trial court in this case disregarded the requirements of the Juvenile Code.  At the termination proceeding, the court failed to take into consideration whether the grounds required a specific intent such as willful conduct or whether the time frame it was to examine was prior to the petition being filed or at the time of the hearing.  Willfulness cannot be found for grounds related to child support, abandonment and leaving the child in foster care.  Respondent-Mother’s greatly improved situation also removes the basis for findings of neglect or incapacity as grounds for termination.  Due to the trial court’s disregard for the finer requirements of the Juvenile Code, this Court must reverse the trial court’s decision.

Submitted this the 17th day of January, 2007.
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