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JUDICIAL DISTRICT TEN
NORTH CAROLINA COURT OF APPEALS

*************************************************



In the Matter of:

)













)




A.C.V.,


)
From Wake County


    





)     08 JT 180




A Minor Child       )
**************************************************

QUESTIONS PRESENTED 

*************************************************

I. 
DID THE TRIAL COURT ERR IN ENTERING CERTAIN FINDINGS OF FACT, WHERE THEY ARE NOT SUPPORTED BY SUFFICIENT COMPETENT EVIDENCE? 

II.
DID THE TRIAL COURT ERR IN EXERCISING SUBJECT MATTER JURISDICTION OVER THIS ACTION, AND IN FAILING TO GRANT THE APPELLANT’S MOTION TO DISMISS, WHERE PETITIONER-APPELLEE, AMAZING GRACE ADOPTION AGENCY, LACKED STANDING TO BRING THE PETITION TO TERMINATE PARENTAL RIGHTS? 

III.
DID THE TRIAL COURT ERR IN CONCLUDING THAT A GROUND EXISTS TO TERMINATE THE APPELLANT’S PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 1111(a)(5)?  

STATEMENT OF THE CASE


Petitioner, the Amazing Grace Adoption Agency filed petition to terminate Appellant’s parental rights to his son on April 16, 2008. (R pp 5-9). Trial was held on April 24 and May 20, 2009 before the Honorable Eric C. Chase, judge presiding over the Wake County District Court, Juvenile Division. By order entered on June 19, 2009, and the Court terminated Appellant’s parental rights. (R pp 73-96) Appellant filed written, signed notice of appeal on July 9, 2009.  (R pp 102-103)
STATEMENT OF THE BASIS OF APPELLATE REVIEW:
Appellant appeals by right a final order terminating his parental rights under N.C. Gen. Stat. § 7A-27 and § 7B-1001(6).
STATEMENT OF FACTS


Eric Alejandro Mendez Corrillo, “Alex” to his friends and family, was only sixteen years old when he began dating Heather V.
 (T p 19, 61-62) They attended the same high school and began dating in early 2007. (T pp 61-62) By August of 2007, both Heather and Alex suspected that Heather was pregnant, and they confirmed the pregnancy in late September, 2007. (T pp 62,  63)

Although he was only seventeen when he learned he would be a father, Alex prepared from the onset to assume the responsibilities of fatherhood.  At first, he and Heather discussed their options privately.  (T pp 157-158; A pp 21-22) Neither contemplated abortion and neither wanted to place the baby for adoption. (T pp 157, 158; A pp 21-22) 


Alex lives with both parents. (T 169)  Heather was a minor who also lived with her parents.  Immediately after learning of the pregnancy, Alex, Heather and their families met.  (T p 156; A p 20) An interpreter was present, as Alex’s parents, native Spanish speakers, speak limited English. (T p 156; A p 20) During the meeting, Alex and his parents expressed their disagreement with either abortion or adoption. (T p 156; A p 20) Alex, Heather, and their parents agreed that Alex and Heather could begin with a shared custody arrangement; if  “they weren’t up to the responsibility,” Alex explained, “the child would go to [Alex’s] parents” as “a second option.” (T p 156; A p 20) 

Alex and his parents prepared for the baby.  The house that his parents rented “wasn’t all that large,” and “we were looking for another place...that my baby could run around in.” (T pp 144, 145; A pp 14-15) They found another home to rent that “had two rooms and an extra sunroom...as a playroom.” (T p 144; A p 14) Presumably because they could not break their lease, the Mendez family renting the larger home, as well as their previous home, for approximately one year. (T p 145; A p 15)

Alex and his family began to purchase the numerous items the baby would need: a crib, stroller, playpen, wash-tub, stuffed animals and clothing. (T p 110, 118, 119, 156; A pp 11-12, 20) They kept these items at their home, as the plan was shared custody or, alternatively, custody with Alex’s parents. (T p 163; A p 23) Alex, a minor himself, continued to attend high school.  (T p 151; A p 18) He had occasional part-time employment, at a “dollar store,” at his “sister’s store” and helping his brother-in-law. (T p 165; A p 24)

Alex made little money at his part-time jobs.  He worked approximately two days a week after school and sometimes on weekends. (T p 166; A p 25) He testified that he saved some of the money for the baby, but that he spent “a lot” of money on Heather, “dates and stuff like that.” (T p 167; A p 26) Additionally, he paid for his own clothes, school lunches and snacks with the money he earned. (T p 45)   

 
From the onset, Heather’s parents rejected Alex’s offers of financial assistance.  (T p 167; A p 26) He asked them directly if they needed him or his family to provide any money, and they answered, no, “they were fine;” “if they ever needed anything, they’d call.” (T p 167; A p 26) On more than one occasion, Alex tried to give Heather’s parents money. (T p 108; A p 10) Each time, they refused his offers.  (T p 108; A p 10) Heather also refused offers of assistance. (T p 108; A p 10) For example, Alex testified that he tried to give Heather baby clothes, but she told him “she was stockpiling a mountain” of clothes in her room. (T p 108; A p 10)

Heather’s parents arranged for her attendance at parenting classes at the YWCA.   (T pp 146) After Heather had already attended three classes, her parents informed Alex of the classes and he attended each subsequent class with Heather. (T p 148; A p 16) Because Alex did not have his driver’s license at the time, either his father or Heather’s parents drove them to the classes. (T p 149; A p 17) Alex was also invited to one ultra-sound appointment, which he attended. (T p 162) Alex tried to attend Heather’s doctor appointments, but was told on several occasions that “she had already gone,” “maybe next month,” etc. (T p 178; A p 29) The ultrasound appointment was the only medical appointment to which he was invited. (T p 178; A p 29)  

       Alex and Heather saw each other in school during the fall of 2007 and continued to date. (T pp 65, 154; A p 19) At some point that fall, Heather began taking on-line courses at home. (T p 84) Alex learned from Heather that she was either failing her on-line classes or “going to websites that she wasn’t supposed to,” and her parents told her that she would either attend high school or go to a maternity home. (T pp 85-86)

In early February of 2008, Heather and her parents invited Alex to dinner.  (T p 86) That evening, Heather’s parents informed Alex that she would spend the duration of her pregnancy in a maternity home. (T p 86) Alex described the dinner as “kind of like a-a goodbye.” (T p 87)


Alex had difficulty locating the number and address for the maternity home as he could not use the school computer for that purpose, did not have a computer at home, did not belong to the library, and could not use the local phone book, as the home was in another city. (T pp 92-94; A pp 1-3) It took him approximately two months to locate Heather. (T p 94; A pp 1-3) At the “good-bye” dinner in early February of 2008, Heather’s parents had told him that, “if I ever needed any kind of information, such as the phone number or address, that I could ask them.” (T p 94; A p 1) He called them on more than one occasion to request that information and testified that, “I can’t tell you exactly what response they gave me, but it wasn’t the phone number or the address.” (T p 95; A p 4)

Alex attempted to locate Heather through a mutual friend at school, Hailey. (T pp 95, 98, 99; A pp 4-6) Hailey had spoken to Heather at the maternity home by telephone. (T p 99; A p 6) Alex asked her for the phone number. (T p 99; A p 6) Alex relates that she told him that she “couldn’t give it to me because, uh, Heather’s parents had told her that they didn’t want me having the phone number.”  (T p 98; A p 5)

Heather’s parents had told Alex that he could not visit her without first obtaining permission from them. (T p 106; A p 9) That permission was never granted. Alex specifically recalls an occasion in mid-March of 2008 in which he called Heather’s parents and again asked to see Heather. (T pp 102, 104; A pp 7-8) He  testified that they told him “[n]o, because, uh, they were staying overnight, or something like that or – and I wasn’t allowed to go, or something like that.” (T p 102; A p 7) On another occasion, Heather’s father told him that he could not visit Heather because the maternity home operated on “a point system,” and that Heather “had to earn a certain amount of points before she could earn a certain amount of privileges.” (T pp 176-177; A pp 27-28) He was led to believe that she had not earned enough points to receive visits by him. (T p 177; A p 28)  

On April 1, 2008, Alex telephoned Heather’s father and asked if he could be present for the birth of the baby. (T p 130; A p 13) That conversation marked the first time that he learned that Heather had decided to place the baby for adoption. (T p 130; A p 13) Heather’s father told him that, no, he could not be present for the birth and gave him the name of the Amazing Grace Adoption Agency. (T pp 130-131; A p 13) 

The baby, “A.C.V.” or “Austin,”
 was born at 6:55 pm on April 14, 2008. (R p 16) Amazing Grace Adoption Agency filed a Petition to Terminate Alex’s Parental Rights on 10:25 a.m. on April 16, 2008 (the “TPR Action” or “Petition”). (R p 5)

Alex attempted to send support for Austin to the Amazing Grace Adoption Agency after he was born. Ms. Donnas Kinton, Executive Director of the Amazing Grace Adoption Agency testified that the agency received “several” checks issued from Alex’s parents’ checking account for support for Austin. (T pp 202, 203)     

ARGUMENT

I.
STANDARD OF REVIEW
A.  Section III of the Argument: This section addresses whether the Petitioner had standing to bring the TPR Action.  Standing is a prerequisite for the Court’s exercise of subject matter jurisdiction. In the Matter of T.M., 182 N.C.App. 566, 643 S.E.2d 471, aff’d., 182 N.C.App. 566, 643 S.E.2d 471 (2007).  Appellate Courts review the conclusion of standing de novo. Gaskin v. Proctor Company, LLC, 

 N.C.App. 

, 675 S.E.2d 115 (2009). This Court must address its subject matter jurisdiction prior to considering an appeal. In the Matter of E.T.S., 175 N.C.App. 32, 623 S.E.2d 300 (2005).

The admissibility of hearsay evidence, as an issue of law, also receives de novo review.  State v. Blackstock, 165 N.C. App. 50, 62-67, 598 S.E.2d 412, 419-423, appeal dismissed, rev. denied, 259 N.C. 283, 610 S.E.2d 208 (2004).
B. Sections II and IV of the Argument:
A TPR proceeding involves two phases, the adjudicatory and dispositional phase. For the adjudicatory phase the appellate Court reviews whether clear, cogent, and convincing evidence supports the findings of fact and whether they, in turn, support the conclusions of law.  In Re Huff, 140 N.C. App. 288, 291, 536 S.E.2d. 838, 840 (2000), disc. rev. denied, 353 N.C. App. 374, 547 S.E.2d. 9 (2001).  Review of the conclusions of law is de novo.  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 447 S.E.2d. 211, 215 (1996). 
II. 
THE TRIAL COURT ERRED IN ENTERING CERTAIN FINDINGS OF FACT, WHERE THEY ARE NOT SUPPORTED BY SUFFICIENT COMPETENT EVIDENCE.


Assignment of Error no. 1, R. pp. 73-92, 110


The Petitioner’s only witnesses for the adjudicatory phase were Alex, who was called as Petitioner’s witness, Mr. V., Heather’s father, and Ms. Donnas Kinton, Executive Director of Amazing Grace Adoptions.  Most of the evidence related to the challenged findings of fact comes exclusively from Alex, and his testimony does not support the findings. 
A. Findings of Fact Numbers 28, 46, 48, 56, 86, 96, 98, 100, 101-107 

Finding of fact number 28 reads that, “Mr. Mendez did not provide substantial financial support to the mother and the child during the pregnancy or at any time prior to the Petition being filed.” (R p 78) Finding of fact number 56 repeats that finding, and the other findings discussed in this section relate to the theme that Alex did not provide financial support for Heather. (R p 81) 

Alex’s testimony is uncontroverted that he believed that he and his family would be providing a home for Austin,
 and to that end they expended substantial funds by: renting a new, larger home to accommodate the baby and paying the rent for that home and their previous home for over one year; saving money for the baby; purchasing supplies for the baby, including a stroller, crib, playpen, toys, clothing and washtub. (T pp 144, 145, 118, 119, 156; A pp 11-12, 14-15, 20) Findings of fact 98 and 100 indicate that the baby supplies were gifts or were obtained for another child in the Mendez home. Alex provided the only evidence of the items purchased and the purpose for which they were purchased; thus, the Record does not support those findings.


Alex testified that he discussed with Heather the purchases he had made for the baby, so the only evidence on the issue of whether he told Heather and her parents about his preparations for the baby contradicts findings of fact numbers 101-103. (T p 108; A p 10) As discussed below, Heather’s family did not ask Alex or his family to provide support for Heather during the pregnancy.  


The Record is also uncontroverted that the Mendez family sent checks to the Amazing Grace Adoption Agency for support for Austin after his birth. (T pp 202-203) Therefore, the only evidence on post-birth support for Austin contradicts finding of fact number 106, which reads that Alex never provided any “care” for him. (R p 86)  

Alex testified that Heather’s parents rejected his offers of assistance. (T p 167; A p 26) Mr. V. testified that, at the family meeting which marked the first discussion of Heather’s pregnancy, he told Alex, “You need to step up and do the right thing and take care of this baby and my daughter,” after Alex and Heather told him that they wanted to keep the baby. (T p 234) The Record contains no evidence of any other time that Mr. V. mentioned Alex paying support.  When asked if Alex told him that all “[he] ever had to do was ask if [he] ever needed money,” Mr. V. replied, “I don’t remember.” (T p 259) 

Finding of fact number 46 reads that “Mr. [V.] informed Mr. Mendez of the need for financial assistance with insurance co-payments, payment for doctor’s visits and gas.” (R p 80) The  Record shows that, apart from the family meeting, Mr. V. did not request financial assistance from Alex or his family.    Thus, finding number 46, which suggests a specific, on-going request by Mr. V. for money, as opposed to a one-time remonstration that Alex needed to understand he would have to support Heather and the baby if he wanted to keep the baby, has no support in the Record.     
B. Findings of Fact Numbers 29-41


These findings concern the money that Alex made before Austin’s birth and whether he had an ability to pay support for Heather.  The Court finds that: (1)  “for periods of time in 2007,” Alex worked at the “Dollar Store” owned by his sister at the rate of $25.00 a day, and that he worked at the Dollar Store “weekends during the school year and during the week in the summer” (findings of fact 30 and 31); (2) Alex worked at a grocery store operated by his sister every other day for one and one-half years at the rate of $25.00 per day  (findings of fact numbers 32-34); Alex occasionally worked for his brother-in-law and made $20.00 per day (findings of fact numbers 35-36); Alex earned “at least $10,000.00 and up to $12,000.00 between the beginning of 2007 and the date of the TPR action (finding of fact number 38). (R pp 79-80)

The Petitioner presented no evidence of Alex’s earnings, other than his testimony.  The Record contains no tax returns, no paycheck stubs, no bank account statements, no payroll records from the businesses in which Alex was employed.  As the following excerpt reveals, Alex’s testimony was not specific enough to enable the challenged findings of fact: 

Q. Does that mean that you were working all three jobs all of the time?
 

A. Uh, no. 

Q. So, when where you working those jobs? 

A. Uh, it basically depended on who needed me, at what time. (T p 165; A p 24)

********************************
Q. Prior of [sic] finding out about the pregnancy, um were you working – how many days a week do you think you were working? (T p 165; A p 24) 

A. Um, I couldn’t tell you exactly sure. (T p 166; A p 25)

Q. Or days a week? 

A. I probably wasn’t working during the week. I think it was just during the weekends prior to that. (T p 166; A p 25) 

The Record shows that during Heather’s pregnancy, Alex probably worked two afternoons a week and on weekends, as needed by his sister and brother-in-law.  Heather conceived Austin in or around July or August, 2007 and Austin was born on April 14, 2008.  Thus, for most of Heather’s pregnancy, Alex attended high school full-time. (T p 151; A p 18) 


Alex did not testify about his gross earnings and no evidence enables the finding that he made between $10,000 and $12,000 from January of 2007 to the date of the TPR Petition. 

Finding of fact number 41 states that Alex had no responsibility to pay any of his own expenses.  (R p 80) Alex, once again, provides the only evidence on that topic and he testified that from his part-time earnings, he had to pay for his own clothing, school lunches and snacks. (T p 45) Finding of fact number 47 contradicts finding number 41 in that it states that Alex paid for “clothing, snacks, school lunches, attorney consultations and several traffic infractions.” (R pp 80-81) Alex testified that he received one traffic ticket for driving without his headlights on. (T p 46) No other evidence of traffic infractions was admitted. (T p 46) 
C.
Findings of Fact Numbers 61, 63, 67-73


These findings relate to how many times Alex telephoned Heather after he learned she was pregnant and before she entered the maternity home. Here, Petitioner subpoenaed  approximately six months of records from a cellular telephone company which had contracted for service with Alex’s mother.  

The evidence is undisputed that the cell phone in question belonged to Alex’s mother, not to Alex (a minor child). (T p 77) Alex’s testimony that, generally, Heather called him is unchallenged.  (T p 79) Records introduced by the Petitioner showed that Heather called Alex 137 times during her pregnancy. (T p 79) The Record contains the following undisputed evidence: Alex’s mother’s phone was not the only telephone he used (T pp 81-82); Alex also used his sister’s telephone (T p 82); Alex’s mother did not allow him to carry her phone with him (T p 151; A p 18); Alex did not make telephone calls while school was in session, and he was a full-time high school student (T p 151; A p 18); Alex could only use his mother’s phone while they were together, and then only thirty to forty percent of the time they were together(T p 152); Alex could only use his mother’s telephone after 7:00 p.m. at night, because that is when she had “free minutes” under her contract with the provider (T p 154); despite limitations on use, the phone records show that Alex called Heather 36 times on his mother’s telephone during the relevant time period. (T p 79) 

Because the Petitioner never established that the phone records which form the only basis for these findings were the exclusive means of telephone contact between Alex and Heather, the Record does not support them.  As opposed to having little contact with Heather as the findings suggest, Petitioner established that Heather contacted Alex over one-hundred times by telephone. (T p 179) That evidence bolsters Alex’s testimony that he had limited access to a telephone during Heather’s pregnancy, so that, generally, Heather called him.  Even Mr. V. acknowledges that Heather and Alex were still “dating” prior to her admission in the maternity home. (T p 263)

With respect to finding of fact number 73, that Alex did not call Heather on her birthday or Christmas, the only evidence to support that finding of fact derives from the phone records and Alex’s testimony. Alex testified that he did telephone Heather for her birthday, if not the day of, and that she telephoned him on Christmas day. (T p 82) The Record contains no contrary evidence. 

D. Findings of Fact Numbers 74, 78-83, 87, 88, 90-95, 104  

These facts all contain variations of the theme that Alex knew how to contact Heather after she entered the maternity home, but chose not to do so.  Alex testified that he did not know how to contact Heather at the maternity home; that a mutual friend told him that Heather’s parents had prohibited contact with him; and that, despite numerous requests, Mr. V. never gave him that information.  (T pp 92-95, 98, 99, 102, 104, 106, 130-131, 176-177; A pp 1-9, 13, 27-28)

The evidence is uncontroverted that Mr. V. never gave Alex the address or phone number of the maternity home, and did not inform him that he could visit Heather at the home.  During his direct examination, Mr. V. never once testified that he had given Alex the address or telephone number of the maternity home. (T pp 221-264)
Mr. V. testified that he told Alex the maternity home was in Raleigh, but the first time they discussed it, he “didn’t know the exact address.” (T p 245) He testified that he informed Alex that for the first ten days of Heather’s stay at the home, visitation was prohibited. (T p 245; A p 30) After that, the resident had to earn visits by receiving “points.” (T p 246; A p 31) Mr. V. acknowledged that Alex asked him if he could visit Heather and that he asked him for the telephone number at the home. (T p 246; A p 31) Mr. V. testified that he did not give Alex the telephone number to the home because he “didn’t know it by heart.” (T p 247; A p 32) His testimony shows that his responses to Alex were much as Alex described, vague, evasive, off-putting. (T pp 245-247; A pp 30-32) Mr. V. acknowledged that “after Easter,” he told Alex that he could not visit Heather. (T p 255; A p 33) 

Finding of fact 74, that Alex never sent Heather cards or letters mischaracterizes the evidence.  (R p 83) Prior to entering the maternity home, as the Record shows clearly, Alex had substantial contact with Heather. After that, he did not know how to contact her.  Because the Record contains no evidence that Alex knew how to contact Heather at the maternity home, no evidence supports findings 91-96. (R p 85)

The evidence contravenes findings of fact 78, 79 and 81.  Finding 78 reads that Mr. V. instructed Alex “to call him to get the number” to the maternity home. Mr. V. testified that he said that, but acknowledged that he did not give Alex the phone number when he called, as he did not “know it by heart.” (T p 247; A p 32) Finding of Fact 79 reads that Mr. V. “never told Alex that he was not permitted to call or visit [Heather] at the” home. (R p 84) Mr. V. testified that he initially told Alex that Heather had to earn the privilege of visits, and that, after Easter, he told Alex directly that he could not visit Heather. (T pp 246-247, 255; A pp 30-33) Finding of fact  81 reads that “[d]uring the February 2nd dinner...Mr. V. told [Alex] that he could visit [Heather]...” (R p 84) Mr. V. testified that at that dinner he told Alex that Heather would have to earn visits with him and that if that happened, he could visit. (T pp 246-247; A pp 30-32) 

Findings 82 and 83 read that Mr. V. told Alex that Heather would put his name on a visitors’ list and that Heather placed Alex’s name on a visitors’ list. (R p 84) Mr. V. never testified that he told Alex that Heather put his name on a visitor’s list, and the Record contains no evidence to support that finding. Mr. V. testified that he saw Alex’s name on a visitors’ list. (T p 257) The Record contains no other evidence about the visitors’ list, so it does not support the finding that Alex’s name “was in fact put on the approved visitor’s list.” (R p 84) The Record contains no evidence that Alex was informed that his name was on a visitors’ list.  

Finding of fact 80 reads that Alex and Mr. V. “had a good relationship.” (R p 84) Mr. V. testified that, before the pregnancy, his relationship with Alex was that of a “normal relationship of a boyfriend of your daughter.” (T p 262) After that, he explained that, “I didn’t like the man that got my daughter pregnant,” and described the relationship as “cordial.” (T p 262) No evidence supports the finding that they had a “good relationship,” and this finding, like many others, tends to mislead the reader as it suggests that Mr. V. created no barriers to Alex’s access to his daughter. The Record clearly shows otherwise.  
E. Findings of Fact Numbers 57-60, 62, 64 


Here, the Court finds that Alex only attended one ultrasound appointment, did not attend all parenting classes at the YWCA, did not drive Heather to those parenting classes and did not have “substantive discussions” with Heather. (R p 82) The only evidence on these topics comes, once again, from Alex who testified that he missed the first three parenting classes because he was not informed of them, did not drive Heather to the classes because he did not have a drivers license, and only attended one medical appointment, an ultrasound, because that is all he was invited to attend. (T pp 148, 149, 162, 178;  A pp 16-17, 29) The Record contains no evidence that Alex found it unimportant to attend any parenting class, or that Alex and Heather never had “substantive discussions.”  These findings, as those above, distort the evidence in an unjustifiable manner.  
F. Findings of Fact Numbers 49-56


These findings address Alex’s response to the Petitioner’s director, Ms. Kinton, after learning of the adoption.  Petitioner contacted Alex in April, 2007 to advise him that Heather planned to relinquish her rights to Austin and to solicit his consent to adoption, as well. (T p 200) In late April, Petitioner mailed a letter to Alex advising him of his rights regarding the planned adoption.  (T p 201) That Alex did not respond does not, as the Court found, indicate lack of care or concern about Austin; rather his actions are consistent with his desire not to consent to Austin’s adoption. No other findings or conclusions can be drawn from Alex’s contact with the Petitioner. Evidence is undisputed that Alex mailed several checks to Petitioner for support of Austin; thus no evidence supports finding 55. Findings 53 and 54 are misleading. Alex’s testimony is uncontradicted that he saved money for his son.  (T p 167; A p 26) That he did not establish a trust account or savings account in the Austin’s name is immaterial.  
III.
THE TRIAL COURT ERRED IN EXERCISING SUBJECT MATTER JURISDICTION OVER THIS ACTION, AND IN FAILING TO GRANT THE APPELLANT’S MOTION TO DISMISS, WHERE PETITIONER-APPELLEE, AMAZING GRACE ADOPTION AGENCY, LACKED STANDING TO BRING THE PETITION TO TERMINATE PARENTAL RIGHTS. 


Assignments of Error numbers 2, 4, 10, 11, 12; R pp 73-92, 110-111; T pp 20, 135-136, 186, 192-194, 197-199, 275-278

A. Standing is a Threshold Matter and the Court Committed Reversible Error in Failing to Address Standing Before Proceeding to the Merits of the Case.

A court must address standing, an integral element of subject matter jurisdiction, prior to proceeding to the merits of the case. E.g., In the Matter of T.M., 182 N.C.App. 566, 643 S.E.2d 471 (2007)(standing threshold issue that must be addressed before resolution of the merits of the case); In the Matter of E.T.S., 175 N.C.App. 32, 623 S.E.2d 300 (2005) (standing threshold issue that must be addressed before merits). 
The trial Court disregarded the Appellant’s challenge to standing prior to ruling on the merits. (T pp 20-21)


Further, the Court failed to make a single finding of fact relating to standing.  Not one finding of fact expressly addresses the elements necessary to support the conclusion of standing. (conclusions 8 and 9, R pp 89, 90) As discussed below, the issue of standing in this case involves a complex analysis of several statutes.  The Record contains no evidence that the Court made that analysis. The Order contains no evidence that the Court made that analysis.  


The lack of proper findings of fact to support the conclusion of standing alone requires reversal.  The requirement of findings of fact that support conclusions of law is mandatory.  Pineda-Lopez v. North Carolina Growers Association, Inc., 151 N.C. App. 587, 590, 566 S.E.2d 162, 165 (2002). Without this standard, appellate courts cannot perform their function. See, also, Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977) (requirement of appropriate findings of fact is mandatory and necessary for appellate review).

B. Notwithstanding the Court’s Failure to Support Its Conclusion of Standing with Findings of Fact, the Record Reveals no Substantive Basis for the Conclusion of Standing. 


N.C. Gen. Stat. § 7B-1103, entitled, “Who may file a petition or motion,” provides in relevant part, that a TPR action may be filed by: 

(4) Any county department of social services, consolidated human services agency, or licensed child placing agency to which the juvenile has been surrendered for adoption by one of the parents or by the guardian of the person of the juvenile, pursuant to G.S. 48-3-701. 


The question of standing turns on whether Petitioner met the conditions of N.C. Gen. Stat. § 7B-1103(a)(4) as a licensed child placement agency to whom Austin had been properly
 surrendered for adoption pursuant to N.C. Gen. Stat. § 48-3-701.  

N.C. Gen. Stat. § 48-3-701 provides, in relevant part, as follows: 

“Individuals who may relinquish minor; timing. 

 (b) The mother of a minor child may execute a relinquishment at any time after the child is born. A man whose consent is required under G.S. 48-3-601 may execute a relinquishment either before or after the child is born. 

By express statutory language, one must determine first if Alex’ consent to adoption is required under N.C. Gen. Stat. § 48-3-601.
 If it is, Heather’s relinquishment alone cannot confer standing on Petitioner to file the TPR Action. 

Alex’s Consent to Adoption is Required Under N.C. Gen. Stat. § 48-3-601.   


N.C. Gen. Stat. § 48-3-601 defines the circumstances under which a putative father’s consent to adoption is required. The relevant portion of this section reads: 
(2)b. Any man who may or may not be the biological father of the child of the minor but who: 

3.  Before the filing of the petition, has legitimated the minor under the laws of any state. 

4.  Before the earlier of the filing of the petition or date of a hearing under G.S. 48-2-206, has acknowledged his paternity of the minor and 

I.  Is obligated to support the minor under written agreement or by court order; 

II. Has provided, in accordance with his financial means, reasonable and consistent payments for the support of the biological mother during or after the term of pregnancy, or the support of the minor, or both, which may include the payment of medical expenses, living expenses, or other tangible means of support, and has regularly visited or communicated or attempted to communicate with the biological mother during or after the term of the pregnancy, or with the minor, or with both.  


The “petition” referred to in N.C. Gen. Stat. § 48-3-601 is an adoption petition.  If paternal consent is not required for adoption, it is unnecessary to terminate the father’s parental rights prior to the filing of the adoption petition. Stanly County Dept. of Social Services v. Reeder, 127 N.C.App. 723, 726, 493 S.E.2d 70, 72 (1997).  

In the Adoption of Bryd, 137 N.C.App. 623, 529 S.E.2d 465 (2000), aff’d, 354 N.C. 188, 552 S.E.2d 142 (2001), represents the most recent and prominent analysis of the putative father’s consent to adoption under § 48-3-601. In that case, the respondent-father initially conditioned his acknowledgment on the determination of paternity, as the mother admitted that other men could have fathered the child.  The trial court ruled that the father’s consent to adoption was not required. This Court affirmed and held that: (1) the father’s conditional acknowledgment was not a proper acknowledgement under N.C. Gen. Stat. § 48-3-601(2)(b)(4) and; (2) he did not provide sufficient support for the purposes of N.C. Gen. Stat. § 48-3-601(2)(b)(4)(II).

The North Carolina Supreme Court observed that a putative father’s right to consent to adoption arises when he establishes all three statutory factors: (1) acknowledgment of paternity; (2) support for the mother, child or both; (3) communication or attempts to communicate with the mother during the pregnancy or communication with the child. Id., 354 N.C. at 193, 552 S.E.2d at 145.  

The Court held that the father had properly acknowledged the child, as the statute “contains no special requirements as to the manner of acknowledgment,” and does not require acknowledgment by affidavit.” Id., 354 N.C. at 194, 552 S.E.2d at 147. The Court also noted that a putative father can meet the statutory requirement of communication merely by attempting communication. Id., 354 N.C. at 196, 552 S.E.2d at 148.  However, the Court found that the father’s consent was not required for adoption because he did not provide support before the filing of the adoption petition, and the statute plainly makes the filing of the adoption petition the deadline for provision of support. Id., 354 N.C. at 197, 552 S.E.2d at 149.    


Applying Byrd to the present case, the Record shows that Alex met the statutory requirements of communication with Heather and acknowledgment of paternity.  However, the Record does not permit the analysis of the third prong, support for the mother or child, as the Record does not show that an adoption petition was filed. Under the express language of both N.C. Gen. Stat. § 48-3-601(2)(b)(4)(II) and Byrd, the putative father has until the date of the filing of the adoption petition to provide support for the mother or child.  To the extent that the Court made any findings related to the issue of standing, the Order establishes that the Court believed that the filing of the TPR Action closed the time frame for providing support.
  The many findings and the conclusions that reference the filing of the TPR Action as the deadline for providing support clearly demonstrate a misunderstanding of the applicable legal analysis and, for that reason, create reversible error.
The Petitioner Did Not Have Standing Where it Never Introduced into Evidence Heather’s Relinquishment. 


The Petitioner attached Heather’s relinquishment to the TPR petition as an exhibit. (R pp 12-15) Ms. Donnas Kinton, Petitioner’s Director, began to testify that the relinquishment was a business record. (T pp 192-194, 197-199). Appellant objected. (T pp 192-194, 197-199) Although the Court overruled the objection, petitioner never introduced the relinquishment into evidence. The Court concluded in conclusions 14 and 15 that the relinquishment was not introduced into evidence, and need not be, because it was attached to the TPR Petition. (R pp 90) 


The Court made a clear legal error, and one which deprived the Court of standing, even if this Court disagrees with Appellant’s argument above. If Alex did not have to consent to adoption, Heather’s relinquishment alone could confer standing on the Petitioner under N.C. Gen. Stat. § 48-3-701; however, the Petitioner had to establish that Heather made a proper relinquishment under that section. The petitioner has the burden of proving standing. Marriot v. Chatham County, 187 N.C.App. 491, 654 S.E.2d 13 (2007), disc. rev. denied, 362 N.C. 472, 666 S.E.2d 122 (2008). An item attached to a complaint or petition is not evidence by virtue of appendage to a filed pleading. Santoria v. Franklin, 79 N.C.App. 585, 339 S.E.2d 799 (1986).  

In conclusion 11, the Court concludes that Ms. Kinton testified that she accepted Heather’s relinquishment; therefore, Petitioner has proven that Heather made a relinquishment, because her testimony “was credible and not controverted.” (R p 11) In fact, that testimony was inadmissible hearsay to which Appellant objected. That no one “controverted” that testimony does not make it admissible over a proper objection. Ms. Kinton testified to Heather’s out-of-court statements. The testimony does not meet the requirements for the business record exception
, as Ms. Kinton never testified that she was the custodian of the record or that the record was kept in the ordinary course of business. Business records under N.C. R. Evid. 803(6) are those records “made at or near to the time of the act or condition recorded” and “made by a person having knowledge of the data set forth.” Sims v. Charlotte Liberty Mutual Insurance Co., 257 N.C. 32, 35, 125 S.E.2d 326, 329 (1962). To be admitted, the business record requires a proper foundation, defined by this Court as testimony that the record is authentic and prepared in the ordinary course of business by a person with knowledge of the event at issue.  State v. Hiser, 36 N.C.App. 358, 359 244 S.E.2d 170, 172 (1978).  Even if Ms. Kinton had properly authenticated the relinquishment as a business record, Heather’s hearsay statement of intent to relinquish represents another layer of hearsay that does not become admissible because it appears a business record. E.g., State v Sisk, 123 N.C.App. 361, 369, 473 S.E.2d 348, 354, aff’d., 345 N.C. 749, 483 S.E.2d 440 (1996).    
IV.
THE TRIAL COURT ERRED IN CONCLUDING THAT A GROUND EXISTS TO TERMINATE THE APPELLANT’S PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 1111(a)(5).  


Assignments of Error numbers 2, 3; R pp 69, 70, 73-92 


Because Petitioner never had standing to bring this TPR Action, the Court need not address whether it proved the only ground asserted to terminate Alex’s parental rights. Without waiver of his objection to standing
, the Record does not permit the conclusion of a ground to terminate Alex’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(5). 
A ground exists to terminate parental rights where: 

The father of a juvenile, born out of wedlock, has not, prior to the filing of the petition to terminate parental rights: 

a. Established paternity judicially or by affidavit which has been filed in a central registry maintained by the Department of Health and Human Services; provided the court shall inquire of the Department of Health and Human Services as to whether such an affidavit has been filed and shall incorporate into the court file the Department’s certified reply.

b. Legitimated the juvenile pursuant to N.C. Gen. Stat. § 49-10 or filed a petition for this specific purpose.  

c. Legitimated the juvenile by marriage to the mother of the juvenile or

d. Provided substantial financial support or consistent care with respect to the juvenile and the mother of the juvenile. N.C. Gen. Stat. §7B-1111(a)(5).

As discussed in Section II above, the Record does not allow the findings or conclusion that Alex failed to provide consistent care for Heather and Austin. Appellant incorporates herein by reference its arguments in Section II above. 


Moreover, the Record establishes that Alex did not have the ability to perform subsections (a)-(c) of N.C. Gen. Stat. § 7B-1111(a)(5).  The TPR Action was filed one day after Austin’s birth. (R pp 5-9) The Record does not reflect that Alex even knew that Austin was born in the evening of April 14, 2008.  Thus, the Record shows that Alex had no ability to file a legitimation petition, file an affidavit of paternity or establish paternity judicially before the filing of the TPR Action at 10:25 a.m. on April 16, 2008. Further, as Alex was a minor child until April 17, 2009, he lacked the capacity to comply with any provision of N.C. Gen. Stat. § 7B-1111(a)(5). An unemancipated minor has no duty to pay child support for his minor child; that duty falls to his parents. Whitman v. Kiger, 139 N.C.App. 44, 533 S.E.2d 807 (2000), aff’d., 353 N.C. 360, 543 S.E.2d 476 (2001).  Alex could not, without a guardian ad litem, file a legal action. N.C. R. Civ. P. Rule 17(b); N.C. Gen. Stat. § 35A-1201 (minors require the assistance of a guardian to help them assert legal rights).   


This Court has made clear that in TPR proceedings, the trial court must consider the respondent-parent’s status as a minor child and make specific findings that the parent had the ability to take the actions or meet the standards required to avoid termination of parental rights. In the Matter of Matherly, 149 N.C.App. 452, 562 S.E.2d 15 (2002), and, In the Matter of J.G.B., 177 N.C.App. 375, 628 S.E.2d 450 (2006) (reversible error in both cases where trial court failed to analyze whether minor parent had the ability to meet her child’s needs). 


One may argue that Matherly and J.G.B. do not apply to the present case, because in those actions the Court considered the ground of willful failure to make progress (N.C. Gen. Stat. § 7B-1111(a)(2)) and N.C. Gen. Stat. § 7B-1111(a)(5) does not contain the requirement of willful action. However, to interpret N.C. Gen. Stat.  § 7B-1111(a)(5) as containing no element of willfulness or mens rea will render it unconstitutional. 

In Stanley v. Illinois, 405 U.S. 645, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972), the Supreme Court held that the State of Illinois could not take custody of a child from an unwed father without first establishing lack of fitness. To do so held the Court, violates the unwed father’s due process rights to parent his child under the Fourteenth Amendment to the United States Constitution. Id., 405 U.S. at 657, 658, 92 S.Ct. at 1216. 


The North Carolina Supreme Court has held, likewise, that to sever the bond between parent and child absent a finding of unfitness or neglect violates the parent’s due process rights under the United States Constitution. E.g., Peterson v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994); and, Price v. Howard, 346 N.C. 68, 484 S.E.2d 528 (1997). 


To conclude Alex’s conduct show the constitutional requisites of unfitness to parent or neglect, the Court must find that he had the ability to meet the conditions of N.C. Gen. Stat. § 7B-1111(a)(5). Otherwise, his rights to Austin could be terminated through no neglect, fault or established lack of fitness to parent.


The timing of the TPR Petition suggests that Petitioner actively sought to deny Alex the opportunity to take the steps of N.C. Gen. Stat. § 7B-1111(5) (a) and (b). It is axiomatic that Alex could not legitimate Austin or file an affidavit of paternity prior to his birth. 


The North Carolina Supreme Court observed in Byrd that the General Assembly enacted N.C. Gen. Stat. § 48-3-601 to “protect the interests and rights of men who have demonstrated parental responsibility and to facilitate the adoption process in situations where a putative father for all intents and purposes has walked away from his responsibilities to mother and child.” Id., 354 N.C. at 194, 552 S.E.2d at 146. Where at all possible, courts should construe similar statutes in para materia. Wittington v. North Carolina Department of Human Resources, 100 N.C.App. 603, 398 S.E.2d 40 (1990).  For that reason, as well as to protect the constitutional rights of the unwed father,  courts should construe N.C. Gen. Stat. § 7B-1111(a)(5) as a mechanism to terminate parental rights where the unwed father has chosen not to fulfill parental duties, not, as here, where the father clearly intends to parent his child, but lacks the means or ability to protect his interests.
CONCLUSION


For the reasons and authority discussed herein, Appellant respectfully requests that this Court reverse the Order terminating hid parental rights.   
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� Alex was born on April 17, 1991. (T p 19) 


� A pseudonym


� The Court did not find that Alex and his family did not believe they were to provide a home for Austin.  Rather, it found only that “[there] was conflicting testimony presented about the consensus reached at the end of the [family] meeting in regards to the plan of care for the child.” (finding of fact number 20) The Court did not attempt to resolve that conflict and only made findings that memorialized the conflicting testimony.  (findings of fact numbers 22, 23, R p 77) Mr. V. testified that Heather had decided to keep the baby and changed her mind around the Easter shortly before the baby’s birth.  (T p 255; A p 33) Thus, the evidence that Alex and Heather were going to keep the baby until shortly before his birth is not disputed. 


� The three jobs Alex worked are at the dollar store, with his sister and with his brother and law. 


� Attached to the TPR Petition is Heather’s relinquishment to the Amazing Grace Adoption Agency.  Heather did not testify. The Court found in conclusions of law numbers 14 and 15 that the relinquishment was not introduced into evidence and did not need to be, as it was attached to the TPR Petition. (R p 90) Appellant discusses that error below.   


� The Court never analyzed the provisions of N.C. Gen. Stat. § 48-3-601 in determining standing. As discussed above, the findings of fact do not show an analysis of this provision. 


� Finding of fact number 28 reads: “Mr. Mendez did not provide substantial financial support to the mother and the child during the pregnancy or at any time prior to the Petition being filed.” (R p 78) Findings of fact 42, 44, 45, 48, 55, 56, 107 all reference the filing of the TPR Action as the date before which support is analyzed. (R pp 80-82, 86) Conclusion of law number 24 reads that, “Prior to the Petition being filed on April 16, 2008, Mr. Mendez did not provide substantial financial support to the mother and the child.” (R p 92) Conclusions of law numbers 26-28 contain similar language. (R p 92)  


� And the Court never ruled that it did. 


� This argument cannot be waived as it implicates the Court’s subject matter jurisdiction. Aubin v. Susi, 149 N.C.App. 320, 560 S.E.2d 875 (2002)(issue of standing, as it concerns subject matter jurisdiction, can be raised for the first time on appeal, or sua sponte by the Court).    








