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QUESTION PRESENTED
1. Whether the trial court erred and abused its discretion in concluding and ordering that it was in the best interests of the minor children that the Respondent/Mother’s parental rights be terminated?  

STATEMENT OF THE CASE

  This matter commenced when Petitioner Catawba County Department of Social Services filed a juvenile petition on 7 April 2005 alleging that the minor children A.B.W. and A.F.W. were neglected.  (R p. 8)  At an adjudication hearing completed on 24 April 2006, the trial court adjudicated that the minor children were neglected juveniles.  (R pp. 123-128)  
On 30 March 2007, Petitioner filed a motion in the cause to terminate parental rights.  (R p. 315)  The matter came on for hearing as to the existence of grounds before the Honorable Robert M. Brady on 30 January 2007.  The Honorable Judge Brady’s written order of adjudication was filed on 19 February 2008.  (R pp. 502-9)  

The matter came on for disposition on 19 February 2008.  The Honorable Judge Brady signed the order terminating parental rights on 20 March 2008.  (R pp. 510-516)  Respondent Mother filed and served her written notice of appeal on 24 March 2008.  (R pp. 521-522)  The Appellate Defender was appointed to represent Respondent/Mother, and assigned Mary McCullers Reece to perfect Respondent/Mother’s appeal.  The record was timely filed on 29 May 2008.                     

GROUNDS FOR APPELLATE REVIEW


The judgment of the trial court is reviewable pursuant to N.C. Gen. Stat. §7B-1001(a)(6) because this is an order terminating parental rights.
STATEMENT OF FACTS

 Mr. and Mrs. W. were the parents of two daughters, A.F.W., age 4, and A.B.W., age 12.  (R p. 2)  In April 2005, Petitioner filed a petition alleging that the two girls were neglected because A.B.W. had been absent from school an excessive number of times, Mrs. W. was using the hospital emergency room instead of a pediatrician for the children’s medical care, and because the parents declined to obtain a developmental evaluation for A.F.W. at a pediatrician’s request. (R pp. 8-10)  There was some speculation about Mrs. W.’s having mental health issues.  (Id.)  

At the adjudicatory hearing, the trial court concluded that both children were neglected and ordered that Ms. W undergo a psychological evaluation, enter into a case plan, attend therapy, and complete the Nurturing Program.  (R pp. 127-128)  The girls remained in foster care.  
Testing established that A.F.W., the younger of the two girls, was extremely limited in her abilities, having an I.Q. of sixty-six (66).  (R p. 429)  A.F.W. would require a great deal of assistance with her education and schooling and might never achieve independence.  (R p. 413)  By contrast, A.B.W. was deemed “a bright and articulate young woman” who hoped to attend college upon graduation from high school.  (R p. 512; T p. 276)   


At the time of the termination of parental rights trial, Mrs. W had not yet obtained a full psychological evaluation, and, therefore, had not submitted herself for therapy.  (R p. 507)  She was residing in a motel.  (Id.)  She had not participated in the Nurturing Program.  (R p. 508)  The trial court concluded that grounds to terminate her parental rights existed and proceeded to disposition.  (R p. 509)          

The minor child A.B.W., aged fifteen (15), testified at both the hearing as to the existence of grounds and the dispositional hearing which followed.  At the adjudication hearing, she testified that she and her sister had been placed in three different foster homes since 2005, when they were taken into custody.  (T p. 269)  They left the first foster home after approximately six months when it became known that the foster father had molested one of the adopted children in the home.  (Id.)  The girls then moved to the home of the M’s, where they remained for one and one half years.  (T p. 271)  Although both girls enjoyed the M home, the M’s were not considered a pre-adoptive placement.  (Id.)  
At the time of trial, A.B.W. and A.F.W. were living in a pre-adoptive placement.  A.B.W. testified that she was frequently home alone after school.  (T p. 272)   Her foster father was often “aggressive and angry,” and was impatient and demanding regarding A.F.W.’s limitations.   (Id.) Her contact with the M’s was being greatly restricted in an attempt to create a bond with the pre-adoptive family and A.B.W. was unhappy with that restriction.  (T p. 274)  She did not want her parents’ rights to be terminated and she was not willing to be adopted.  (T p. 276)  

Although A.F.W. did not testify, the social worker reported that “the [pre-adoptive] family is very concerned with [A.F.W.]’s low I.Q. and her limits.”  (R p. 491)  The social worker recognized these “high expectations” as a potential barrier to adoption for A.F.W.  (Id.)    


At the dispositional hearing A.B.W. again testified.  She felt that things had improved somewhat as to her foster father’s yelling at her and her sister since the first hearing.  (T p. 355)  However, A.F.W. was still struggling with and overwhelmed by the expectations of her foster parents.  (Id.)  A.B.W. did not feel that progress was being made towards the goals for herself or for A.F.W. in their current placement.  (T p. 358)          
  
The teen acknowledged, however, that she might be willing to sacrifice her own desires in order to help her sister.  A.B.W. stated:

 “I—you know, like I stated last time, I don’t want to be adopted, I never have wanted to be adopted, but I want to do what’s best for my sister.  And if I see that we’re in a placement where I see her growing and, you know, academically and getting close to the family, and if, you know, she wants to be adopted, then I’ll go ahead, you know, because I’m almost—I only got two years.”  (T p. 358) 

This grudging concession was as close as A.B.W. came to stating that she might consent to an adoption.  In the end, the trial court terminated the W’s parental rights and ordered that the plan for A.F.W. be adoption and the plan for A.B.W. be adoption concurrent with a plan for guardianship.  (R pp. 514-515)  

ARGUMENT
Standard of Review:  The standard of review for an order terminating parental rights is (1) whether the findings of fact are supported by “clear and convincing evidence,” and (2) whether the legal conclusions are supported by the findings of fact.” In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) (citations omitted).  Clear, cogent and convincing evidence requires more proof than the preponderance of the evidence standard of most civil cases, but is less than the standard of a criminal case. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 11 (1994).  See also In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation omitted).  Clear and convincing evidence is evidence which should “fully convince.” Id.  Conclusions of law are reviewable de novo by this Court.  In re Pope 144 N.C. App. 32, 40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996). 
With respect to the dispositional phase, the standard for review is whether the trial court abused its discretion in terminating parental rights. In re Yocum, 158 N.C.App. 198, 580 S.E.2d 399 (2003); TA \l "In re Yocum, 158 N.C.App. 198, 580 S.E.2d 399 (2003)" \s "In re Yocum, 158 N.C.App. 198, 580 S.E.2d 399 (2003)" \c 1  In re Nesbitt, 147 N.C.App. 349, 352, 555 S.E.2d 659, 662 (2001) TA \l "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" \s "In re Nesbitt, 147 N.C.App. 349, 555 S.E.2d 659 (2001)" \c 1 .  “An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).  
I.
The trial court erred and abused its discretion in concluding and ordering that it was in the best interests of the minor children that the Respondent/Mother’s parental rights be terminated.  

Assignments of Error Nos. 3, 4, 7 (R p. 526)

When the trial court finds grounds to terminate parental rights, it shall enter a termination order “unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.”   N.C. Gen. Stat. §7B-1110(a) (2005 TA \l "N.C. Gen. Stat. § 7B-1110 (2005" \s "N.C. Gen. Stat. § 7B-1110 (2005" \c 2 ).  This Court reviews a dispositional order to determine whether the court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  In re Weiler, 158 N.C. App. 473, 477-78, 581 S.E.2d 134, 137 (2003).

The North Carolina legislature has provided certain factors which are mandatory considerations for the trial court in making a disposition terminating parental rights.  N.C. Gen. Stat. §7B-1110 provides that:

“after an adjudication that one or more grounds for terminating a parent’s rights exist, the court shall determine whether terminating the parent’s rights is in the juvenile’s best interest.  In making this determination, the court shall consider the following:

1) the age of the juvenile

2) the likelihood of adoption of the juvenile

3) whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile 

4) the bond between the juvenile and the parent

5) the quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.

(6) Any relevant consideration.”

In Ms. W’s case, it is true that the trial court heard evidence and made findings regarding these considerations.  Respondent submits, however, that the trial court abused its discretion in concluding and ordering that it was in the best interests of both children--particularly A.B.W.--that Ms. W’s parental rights be terminated.  A consideration of the facts within the framework set forth in N.C. Gen. Stat. §7B-1110 dictated a different course to be in the best interests of these children.      
As the trial court found, A.B.W. had clearly indicated on a number of occasions that she did not wish to be adopted.  (R p. 513)  She testified that she wanted to continue to have contact with her biological parents.  (T p. 277)  She testified that “the day I turn 18, you know, if I’m still living, nobody is promised tomorrow, I plan to go home.”  (T p. 276)  Though the trial court accurately found that A.B.W. conceded under questioning that she might consider consenting to an adoption in order to make things easier for A.F.W., there was certainly no indication that A.B.W. was hoping or planning to allow herself to be adopted in the near future.  
At age 15, her consent was required for any adoption.  N.C. Gen. Stat. §48-3-601.  This made it unlikely that the termination of parental rights would do anything in particular to achieve permanence for her as contemplated by N.C. Gen. Stat. §7B-1110(a)(3).  
The trial court also made findings relating to the girls’ relationships with their parents and their potential adoptive parents pursuant to N.C. Gen. Stat. §7B-1110(a)(4) and (5).  The trial court found that “the parents love their children and the children love their parents.”  (R p. 508)  Regarding the relationship between the girls and their potential adoptive parents, and pursuant to N.C. Gen. Stat. §7B-1110(a)(4), the trial court found:

This Court has heard quite a bit of testimony regarding the potential adoptive placement where the children have been placed since October 26, 2007.  A.B.W has expressed concerns for herself and A.F.W. and the transition to this point has not been easy.  Many of the concerns raised about the potential adoptive home have their genesis in A.F.W.’s developmental delays and perhaps expectations for A.F.W. beyond what she is capable of developmentally. 

The Court is not certain whether the current placement will be the final placement for these children; however, the Court is certain that there will be an appropriate adoptive placement for A.F.W. and possibly for A.B.W. as well.

R p. 513 

Thus, the bond which the children had with their parents remained strong while the foster parents struggled to make any sort of lasting bond with the girls.  
The trial court made findings relevant to each of the factors set forth in N.C. Gen. Stat. §7B-1110, but then drew a conclusion and made a decree that did not follow from the facts found.  Instead, the trial court terminated Ms. W’s parental rights to her fifteen year old daughter who did not want to be adopted by anyone, who still had a strong bond with her mother, who did not have a good relationship with her foster parents, and whose permanence was advanced not at all by the ruling of the trial court.  This was not a rational outcome.   
This Court has held that family integrity is an appropriate consideration in the dispositional portion of a termination hearing.  In re Smith, 56 N.C. App. 142, 287 S.E.2d 440 (1982).  While the trial court found that the girls’ return home was unlikely in the near future, the trial court’s findings and the evidence also indicated that there was an ongoing relationship of some value between the girls and their parents.  A.B.W. was continuing to have telephone contact with her mother on a daily basis at the time of trial.  (R p. 486)  She was committed to returning to her parents upon reaching her majority.  (T p. 276)  Even considering the trial court’s finding that a return to her parents’ custody was unlikely, A.B.W.’s loyalty to her mother and her commitment to returning to her parents upon reaching her majority dictated a course of action that acknowledged and dealt with A.B.W.’s plans and feelings rather than trying to ignore or quash them.      
The case for A.F.W.’s adoptability was somewhat stronger, mainly because her consent was not required for an adoption.  However, like A.B.W., the younger child had a strong bond with her parents and lacked that bond with the adoptive family.  In addition, A.F.W.’s cognitive limitations were already causing concern to the potential adoptive family with whom she had been placed.  (T p. 331)  The trial court found that any family considering adopting A.F.W. would need to have realistic expectations for the child in order to avoid overly frustrating her.  (R p. 513)  The trial court’s findings indicated some doubt that this was the case with the family with whom she was placed at the time of trial.  (Id.)   In short, the findings of fact did not support the trial court’s conclusion that a termination of parental rights would serve the best interests of the minor children.  The trial court’s decision to terminate parental rights was, therefore, an abuse of discretion.  


CONCLUSION


Because the trial court’s order terminating parental rights was an abuse of discretion, this Court should reverse and remand the termination of parental rights dispositional order entered on 20 March 2008.                               

Respectfully submitted this the ___ day of June, 2008.
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RESPONDENT-APPELLANT MOTHER DOES NOT INCLUDE APPENDIX

Pursuant to Rule 28(d)(2)(iii) of the North Carolina Rules of Appellate Procedure, Respondent-Appellant does not herein include or attach an Appendix to her Brief, and respectfully states to the Court that the Respondent-Appellant has fully summarized, pursuant to Rule 28(b)(4) and (5), the evidence necessary to understand the questions presented in Respondent-Appellant’s Brief.
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