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QUESTIONS PRESENTED
1. Whether the trial court’s denial of the respondent-father’s motion to continue the termination of parental rights hearing divested him of the fundamentally fair process rights guaranteed by the Constitution and by case law, resulting in reversible error?  
2. Whether the trial court’s written order on termination must be reversed where the trial court did not articulate a finding of fact and conclusion of law based on neglect, but did articulate the remainder of the grounds for termination, where the written order has neglect as one of the grounds for termination, and where the findings of fact are not supported by competent evidence, and are therefore insufficient to support the conclusions of law on neglect?
3. Whether the trial court must be reversed because the order on termination finds as grounds that the father failed to pay child support without making the relevant finding that such failure was without justification, and findings of fact on failure to pay support were not supported by competent evidence, and therefore are insufficient to support the conclusion of law on failure to pay child support?

4. Whether the trial court must be reversed where it concluded that the father had willfully abandoned his child for at least six (6) months next preceding the filing of the termination petition where the findings of fact in support of this conclusion are not supported by competent evidence?

5. Whether the trial court must be reversed for abuse of discretion in where it found and concluded that termination of the father’s parental rights was in the child’s best interest?
6. Whether the trial court’s order on termination must be reversed because the trial court lacked subject matter jurisdiction due to the prejudicial delay in holding the termination hearing?
STATEMENT OF THE CASE


At the 29 September 2006 Juvenile Session of Onslow County District Court, Donald G. Walton, Jr., attorney for the petitioner-mother, called this juvenile case for hearing on a Petition to Terminate Parental Rights filed on 09 May 2005. The Honorable Sarah C. Seaton presided over the 29 September 2006 hearing in Onslow County District Court.


The petitioner presented evidence. Neither the guardian ad litem nor the respondent-father presented evidence. The trial court found that grounds existed to terminate parental rights and that it was in the juvenile’s best interest to terminate the father’s parental rights. The trial court entered its written order with findings of fact and conclusions of law on 06 November 2006. The attorney for the petitioner, Donald G. Walton, Jr., filed a certificate of service of the order on 09 November 2006. 

Respondent father gave written notice of appeal on 05 December 2006. An amended notice of appeal was filed on 22 January 2007. The appellate entries form was prepared and filed on 13 December 2006. Provisional appellate counsel was appointed for the respondent-father on 13 December 2006. Appellate counsel was appointed on 14 February 2007.
A Motion for Extension of Time for Delivery of Transcript was prepared by appellate counsel for the respondent-father at the request of the transcriptionist. The motion was served on 16 January 2007 and was filed in the Court of Appeals on 17 January 2007. The motion was granted in part on 24 January 2007, extending the time for delivery of the transcript to 05 February 2007. The transcript was thereafter delivered on 05 February 2007.

The Proposed Record on Appeal was prepared by appellate counsel for the respondent-appellant father and was served on 15 February 2007. The Record was settled by stipulation with the attorney for Petitioner, and by operation of law with the attorney advocate. The Record on Appeal was filed on 05 March 2007. 

The brief for the respondent-appellant father, Joshua R., was served on the Court and all parties on 04 April 2007.
STATEMENT OF THE FACTS


On 09 May 2006, the petitioner-mother, filed an action to terminate Joshua R.’s parental rights to his minor son, A.A.R. (R. p.3). At the time of the filing of the petition, A.A.R. was four and one-half years old (R. p.3). The grounds alleged for termination were neglect, failure to pay child support ordered by the court for one year next preceding the filing of the petition, and willful abandonment (R. p.3). 

A hearing on the petition to terminate was held on 29 September 2006 (R. p.25). At the outset of the hearing, trial counsel for Joshua made a motion to continue the case. The showing in support of the motion was that Joshua was the sole caretaker for his mother, residing in Massachusetts, and was unable to be in court. His mother suffers from severe osteoarthritis of the back, hips and knees, evidenced intolerance for pain medications, has carpel tunnel syndrome, severe depression, and is morbidly obese. The trial court denied respondent’s motion to continue (R. p.24; T. p.3-6). 


A.A.R.’s mother, Laura B., was called to testify as the petitioner (T. p.7). She testified that A.A.R. was born in 2001 in Massachusetts. Joshua was his father. She and Joshua had never lived together. She testified that Joshua had criminal convictions (T. p.9). Some of Joshua’s criminal convictions arose out of a domestic incident between Joshua and Laura; A.A.R. was present for at least part of this incident (T. p.10; R. p.10-18). She testified that as a result of Joshua’s violence and threats toward her, she got a restraining order and the relationship was severed (T. p.8, 11). At the time of the hearing, the restraining order had expired (T. p.17).

Paternity, custody and child support for A.A.R. had been established in Massachusetts on or about 26 May 2004 (T. p.11-12; R. p.19-22). Joshua was allowed visitation with his son. The arrangement was that Laura, who had by then moved to North Carolina, was to bring the child back to Massachusetts to visit his father every month. Joshua was to reimburse her for one-half of the travel expenses (T. p.12). She testified that she took A.A.R. to see his father twice. When Joshua did not pay his share, she ceased visitation (T. p.13) although the court order from Massachusetts did not give her the authority to cease visitation (T. p.24).

According to Laura, Joshua was ordered to pay child support of $100.00 per week. She testified that as of the date of the hearing, she had received a total of $400.00 (T. p.13). Information was introduced showing that as of 28 September 2006, Joshua owed $11,400.00 in child support payments to Laura (T. p.14; R. p.23). She testified that Joshua is able-bodied (T. p.20).

Laura further testified that, although Joshua knew how to contact both A.A.R. and her in North Carolina, he had not done so. Joshua had not sent any cards, gifts, or letters to A.A.R. (T. p.14). Joshua knew Laura’s married name and that her husband is in the military (T. p.18). Both Laura’s and Joshua’s families still live in Massachusetts (T. p.14-15). The families get along well and live in fairly close proximity (T. p. 27-28). Joshua did have an attorney in Massachusetts at the time the order on custody, visitation and support was entered. Joshua’s family had not tried to contact either her or the attorney she still had contact with in Massachusetts (T. p.15, p.28). 

Laura was married to her present husband on 03 May 2004. They live at Camp Lejeune where he is stationed. They have one daughter together (T. p.15). A.A.R. is bonded with his younger sister and with his step-father. Her husband accompanied Laura to court. They both desired a step-parent adoption for A.A.R. (T. p.16, p. 21, p. 29).
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court’s termination of the Respondent-appellant father’s parental rights is a final judgment which affects a substantial right; therefore, pursuant to Appellate Rule of Procedure 28(b)(4) TA \s "Appellate Rule of Procedure 28(b)(4)" , jurisdiction to the North Carolina Court of Appeals is granted by N.C.G.S.§ 7A-27 (c) TA \l "N.C.G.S.§ 7A-27 (c)" \s "N.C.G.S.§ 7A-27 (c)" \c 1  & (d) TA \l "N.C.G.S.§ 7A-27 (c) & (d)" \s "N.C.G.S.§ 7A-27 (c) & (d)" \c 2  and N.C.G.S. § 7B-1001 TA \l "N.C.G.S. § 7B-1001" \s "N.C.G.S. § 7B-1001" \c 2 .

ARGUMENT

I.
THE TRIAL COURT DENIED THE RESPONDENT-FATHER’S MOTION TO CONTINUE THE TERMINATION OF PARENTAL RIGHTS HEARING.  TRIAL COUNSEL FOR THE FATHER MADE THE PROPER SHOWING TO THE TRIAL COURT THAT JOSHUA WAS UNABLE TO BE IN COURT DUE TO HIS CARETAKING RESPONSIBILITIES FOR HIS MOTHER WHO LIVES OUT OF STATE. THE MATTER OF JOSHUA’S PARENTAL RIGHTS IS A CONSTITUTIONALLY PROTECTED RIGHT. THEREFORE, THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY DENYING JOSHUA’S MOTION TO CONTINUE THE HEARING.

ASSIGNMENT OF ERROR # 
1
(R. p. 25-26, p. 44; T. p.5)
STATEMENT OF THE STANDARD OF REVIEW

A motion for continuance is a matter within the trial court’s discretion. The denial of such a motion is reversible error if the trial court abused its discretion. However, if the motion to continue is based on a constitutional right, then the denial of such motion is fully reviewable on appeal. State v. TA \l "v." \s "v." \c 2  Massey, 3126 N.C. 558, 572, 342 S.E.2d 811, 819-20 (1986) TA \l "State v. Massey, 3126 N.C. 558, 572, 342 S.E.2d 811, 819-20 (1986)" \s "State v. Massey, 3126 N.C. 558, 342 S.E.2d 811 (1986)" \c 1 .

*******************************************


The trial court’s denial of Joshua’s motion to continue is reviewable on appeal to this Court because it concerns his constitutional right to parent his child. The “fundamental right of parents to make decisions concerning the care, custody, and control of their children” has long been recognized by our courts in North Carolina. In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004) TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004)" \s "In re S.B., 166 N.C. App 408, 602 S.E.2d 691 (2004)" \c 1  TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004)" \s "In re S.B., 166 N.C. App 408, 602 S.E.2d 691  (2004)" \c 1  (quoting Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003) TA \l "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003)" \s "Owenby v. Young, 357 N.C. 142,  579 S.E.2d 264 (2003)" \c 1  TA \l "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003)" \s "Owenby v. Young, 357 N.C. 142,  579 S.E.2d 264  (2003)" \c 1  (quoting Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000) TA \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000)" \s "Troxel v. Granville, 530 U.S. 57, 147 L.Ed.2d. 49  (2000)" \c 1  TA \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000)" \s "Troxel v. Granville, 530 U.S. 57, 147 L.Ed.2d. 49 (2000)" \c 1 ). Since the state seeks to completely end the parent’s interest in his child’s life, and not simply to curtail it, terminating parental rights is necessarily a “unique kind of deprivation.”  TA \l "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981)." \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 101 S.Ct. 2153 (1981)" \c 1 Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981). TA \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 101 S.Ct. 2153 (1981)" 

In addition to protections afforded the family unit by the Due Process Clause TA \l "Due Process Clause" \s "Due Process Clause" \c 3 , the Equal Protection Clause of the Fourteenth Amendment TA \l "Equal Protection Clause of the Fourteenth Amendment" \s "Equal Protection Clause of the Fourteenth Amendment" \c 3  and possibly the Ninth Amendment TA \l "Ninth Amendment" \s "Ninth Amendment" \c 3  also serve to protect the family unit. Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972) TA \l "Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)" \s "Stanley v. Illinois, 405 U.S. 645,  31 L.Ed.2d. 551  (1972)" \c 1  TA \l "Stanley v.Illinois, 405 U.S. 645, 661, 31 L.Ed.2d. 551, 559 (1972)" \s "Stanley v.Illinois, 405 U.S. 645,  31 L.Ed.2d. 551  (1972)" \c 1 . The parent’s desire for the companionship of his children is an important interest, and it warrants deference and protection.  TA \l "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)" \s "M.L.B. v. S.L.J., 519 U.S. 102,  117 S.Ct. 555  (1996)" \c 1 M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996) TA \s "M.L.B. v. S.L.J., 519 U.S. 102,  117 S.Ct. 555  (1996)" .

Even where the denial of a motion to continue raises a constitutional issue, the North Carolina Supreme Court has ruled that the [litigant] must show that the denial of the motion was in error and that his case was prejudiced as a result of the error. This analysis must be determined on the facts of each case. State v. Branch, 306 N.C. 101, 104, 291 S.E.2d 653, 656 (1982) TA \l "State v. Branch, 306 N.C. 101, 104, 291 S.E.2d 653, 656 (1982)" \s "State v. Branch, 306 N.C. 101,  291 S.E.2d 653  (1982)" \c 1 .


Joshua’s case was prejudiced by the trial court’s denial of his motion to continue. Trial counsel presented evidence in the form of a letter written by Susanne Duszlak, NP, of UMass Memorial Medical Group (R. p.24). This letter explained valid reasons for Joshua’s inability to make the trip to North Carolina on the hearing date. The child was born in Massachusetts, and all matters related to custody and support had been determined in that state (R. p. 19-22). Undue hardship was placed on Joshua to defend his parental rights because he would have to travel from Massachusetts to North Carolina to do so. Because he was the caretaker of his mother, who was in ill health, he was unable to appear for the hearing. 

Joshua has shown that he wanted to litigate the petition on termination. In the past, Joshua had participated in the hearing on custody and support in Massachusetts as evidenced by his signature on the consent order (T. p.23).  He also showed that he desired to participate in the termination hearing. He had communicated with defense counsel as evidenced by sending the letter from the medical group (R. p.24), speaking by telephone with his defense attorney’s office (T. p.4), and by signing the notice of appeal (R. p.32).


His constitutionally-protected parental rights were prejudiced by the trial court’s denial of his motion to continue. As a result of the denial, Joshua’s attorney was unable to call any witnesses on his behalf, Joshua was unable to testify, unable to present documents, pictures and the like to support his case, and defense counsel’s cross-examination of the witnesses for the petitioner was disadvantaged. Although he had notice of the hearing, the letter from his mother’s doctors was dated 25 September 2006 (R. p.24). The inference is made that he was unable to secure a substitute care-giver to help his mother while he made the trip to North Carolina. The trial court’s articulation that the doctor’s note “does not indicate when [Ms. R.] had all these problems. It doesn’t indicate how long these problems are going to last…” do not address the probability that Joshua simply had been unable to arrange substitute care for his mother on this particular date.

Because the hearing concerned the vital question of Joshua’s constitutionally protected parental rights, it was an abuse of discretion for the trial court to assume that he would be unable to attend a hearing in the future. The trial court’s denial of Joshua’s motion to continue should be reversed because the denial was an abuse of discretion.
II.
THE TRIAL COURT’S WRITTEN ORDER CONCLUDED THAT JOSHUA HAD NEGLECTED HIS CHILD. ALTHOUGH THE TRIAL COURT ARTICULATED THE OTHER GROUNDS IT FOUND IN SUPPORT OF TERMINATION, IT DID NOT ARTICULATE NEGLECT AS A GROUNDS. THE ONLY TESTIMONY PRESENTED CONCERNING JOSHUA’S ACTIONS CAME FROM THE PETITIONER. THE FINDINGS OF FACT BASED ON THIS TESTIMONY ARE INSUFFICIENT TO PROVE BY CLEAR, COGENT, AND CONVINCING EVIDENCE THAT JOSHUA HAD NEGLECTED HIS CHILD. THEREFORE, THE TRIAL COURT’S TERMINATION OF JOSHUA’S PARENTAL RIGHTS ON THE GROUNDS OF NEGLECT MUST BE REVERSED.

ASSIGNMENT OF ERROR #
12
(R. p.27)






15
(R. p.28, p.46)







17
(R. p.28, p.47)
STATEMENT OF THE STANDARD OF REVIEW

Termination of parental rights hearings are held in two phases or stages. In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001) TA \l "In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001)" \s "In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659  (2001)" \c 1  TA \l "In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001)" \s "In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659 (2001)" \c 1  TA \l "In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001)" \s "In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001)" \c 1 , citing  TA \s "In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000)" 

 TA \l "In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000)" \s "In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000)" \c 1 In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000) TA \s "In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000)" ;  TA \s "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" 

 TA \l "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" \s "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" \c 1 In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997) TA \s "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" . 


For the adjudicatory phase, which is the first phase, the scope of appellate review is generally one of determining whether the findings of fact made by the trial court are supported by clear, cogent and convincing evidence. N.C.G.S. §7B-1109(f)(2005) TA \l "N.C.G.S. §7B-1109(f)(2005)" \s "N.C.G.S. §7B-1109(f)(2005)" \c 2  TA \s "Appellate Rule of Procedure 28(b)(4)" ; In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "In re Huff, 140 N.C. App. 288,  536 S.E.2d 838  (2000)" \c 1  TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "In re Allred, 122 N.C. App. 561, 471 S.E.2d 84  (1996)" \c 1  TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \c 1 , citing In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996) TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "In re Allred, 122 N.C. App. 561,  471 S.E.2d 84  (1996)" \c 1  TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \c 1 . TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)." \s "In re Allred, 122 N.C. App. 561, 471 S.E.2d 84  (1996)." \c 1 

Clear, cogent, and convincing evidence is a standard that is “greater than the preponderance of the evidence standard required in most civil cases.”  TA \l "In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984)" \s "In re Montgomery, 311 N.C. 101,  316 S.E.2d 246  (1984)" \c 1 In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984) TA \s "In re Montgomery, 311 N.C. 101,  316 S.E.2d 246  (1984)"  TA \l "In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984)" \s "In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984)" \c 1 . The threshold of proof requires evidence that should “fully convince” the finder of fact.  TA \l "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)" \s "In re Smith, 146 N.C. App. 302,  552 S.E.2d 184  (2001)" \c 1 In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) TA \s "In re Smith, 146 N.C. App. 302,  552 S.E.2d 184  (2001)" 

 TA \s "In re Smith, 146 N.C. App. 302,  552 S.E.2d 184  (2001)"  TA \l "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)" \s "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)" \c 1 , citing  TA \l "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)" \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)" \c 1 Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) TA \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)"  TA \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)" 

 TA \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)"  TA \l "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934)" \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362,  177 S.E.2d 176  (1934)" \c 1 

 TA \s "Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362,  177 S.E.2d 176  (1934)" .

The appellate court reviews a trial court's conclusions of law to determine whether they are supported by findings of fact. In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) TA \l "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \s "In re Helms, 127 N.C. App. 505,  491 S.E.2d 672  (1997)" \c 1 .


The Petitioner bears the burden of proof. N.C.G.S. §7B-1111(b) TA \l "N.C.G.S. §7B-1111(b)" \s "N.C.G.S. §7B-1111(b)" \c 2 (2005) TA \l "N.C.G.S. §7B-1111(b)(2005)" \s "N.C.G.S. §7B-1111(b)(2005)" \c 2  TA \l "N.C.G.S. §7B-1111(b)(2003)" \s "N.C.G.S. §7B-1111(b)(2003)" \c 2 .


If at least one ground for termination is found during the adjudicatory phase, the trial court proceeds to the second stage, the dispositional phase. In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000) TA \l "In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000)" \s "In re Church, 136 N.C. App. 654,  525 S.E.2d 478  (2000)" \c 1  TA \l "In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000)" \s "In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000)" \c 1 ; In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994) TA \l "In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)" \s "In re Carr, 116 N.C. App. 403, 448 S.E.2d 299 (1994)" \c 1  TA \l "In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)" \s "In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)" \c 1 . TA \l "In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)." \s "In re Carr, 116 N.C. App. 403,  448 S.E.2d 299  (1994)." \c 1 

The appellate court reviews the dispositional phase on an abuse of discretion standard. Abuse of discretion is found where the findings of fact are not supported by clear, cogent, and convincing evidence, and where the findings do not support the conclusions. In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004) TA \l "In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)" \s "In re J.L.K., 165 N.C. App. 311,  598 S.E.2d 387 (2004)" \c 1  TA \l "In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)" \s "In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)" \c 1 . TA \l "In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)." \s "In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387  (2004)." \c 1  “All dispositional orders of the trial court in abuse, neglect and dependence hearings must contain findings of fact based upon the credible evidence presented at the hearing.” In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835 TA \l "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835" \s "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835" \c 1 , 842 (2001) TA \l "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 (2001)" \s "In re Eckard, 144 N.C. App. 187,  547 S.E.2d 835  (2001)" \c 1 , citing In re Helms, 127 N.C. App. 505, 510-511, 491, S.E.2d 672 (1997).

Examination of the findings of fact and conclusions of law is conducted in pari materia with the expressed goals of the Juvenile Code.  TA \l "N.C.G.S. §7B-100" \s "N.C.G.S. §7B-100" \c 2 In re L.L., 172 N.C. App. 689, 616 S.E.2d 392, 400 (2005) TA \l "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392, 400 (2005)" \s "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392  (2005)" \c 1  TA \l "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392, 400 (2005)" \s "In re L.L., 172 N.C. App. 689, 616 S.E.2d 392, 400 (2005)" \c 1 , citing State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150 (1980) TA \l "State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150 (1980)" \s "State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150 (1980)" \c 1  TA \l "State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150 (1980)" \s "State v. Boltinhouse, 49 N.C. App. 665,  272 S.E.2d 148  (1980)" \c 1 . N.C.G.S. §7B-100 states that the purpose of the Juvenile Code is “to provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.” North Carolina case law also reiterates the goal of protecting the Constitutional rights of both the parent and the child.  TA \l "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001), appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002)" \s "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001), appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002)" \c 1 In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001), appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002) TA \s "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001), appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002)" ;  TA \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" 

 TA \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \c 1 In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) TA \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" .


Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake.  TA \s "Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002)" 

 TA \l "Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002)" \s "Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002)" \c 1 Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002) TA \s "Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002)" . The right to parent one’s child is a fundamental right. “As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny…the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence.”  TA \s "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)" 

 TA \l "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)" \s "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)" \c 1 Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000) TA \s "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)" .
***************************************


 TA \l "N.C.G.S. §7B-101(15)" \s "N.C.G.S. §7B-101(15)" \c 2 N.C.G.S. §7B-101(15) TA \s "N.C.G.S. §7B-101(15)"  defines a neglected juvenile as one whom:

…does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for adoption in violation of law.

The petitioner must also prove by clear, cogent, and convincing evidence that neglect existed at the time of the termination proceeding.  TA \l "In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003)" \s "In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003)" \c 1 In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003) TA \s "In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003)" ;   TA \l "In re Blackburn, 142 N.C. App. 607, 611, 543 S.E.2d 906, 909 (2001)" \s "In re Blackburn, 142 N.C. App. 607,  543 S.E.2d 906  (2001)" \c 1 In re Blackburn, 142 N.C. App. 607, 611, 543 S.E.2d 906, 909 (2001) TA \s "In re Blackburn, 142 N.C. App. 607,  543 S.E.2d 906  (2001)" . When “a child has not been in the custody of a parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect.” In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002) TA \l "In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002)" \s "In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002)" \c 1  TA \l ".\” In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002)" \s ".\" In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d 356 N.C. 68, 565 S.E.2d 81 (2002)" \c 1 . The considerations that should determine the outcome are the best interest of the child and the parent’s ability at the time of the hearing to care for the child.  TA \s "In re Greene, 152 N.C. App 410,  567 S.E.2d 841, 568 S.E.2d 634 (2002)" 

 TA \l "In re Greene, 152 N.C. App 410, 417, 567 S.E.2d 841, 568 S.E.2d 634 (2002)" \s "In re Greene, 152 N.C. App 410,  567 S.E.2d 841, 568 S.E.2d 634 (2002)" \c 1 In re Greene, 152 N.C. App 410, 417, 567 S.E.2d 841, 568 S.E.2d 634 (2002) TA \s "In re Greene, 152 N.C. App 410,  567 S.E.2d 841, 568 S.E.2d 634 (2002)" , citing  TA \l "Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232" \s "Ballard, 311 N.C. 708, 319 S.E.2d 227" \c 1 Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 TA \s "Ballard, 311 N.C. 708, 319 S.E.2d 227" .
Because the trial court refused Joshua’s motion to continue the termination hearing, the only evidence of Joshua’s alleged neglect of his child was presented by the petitioner. The ability of this father to defend himself against the allegations in the petition was irreparably frustrated.

There is a complete lack of clear, cogent, and convincing evidence that Joshua neglected his son. There is no testimony from anyone that, when the petitioner did travel to Massachusetts to allow visitation, Joshua neglected his child. Nothing at all was said during the hearing to indicate that when Joshua and his child were together anything at all was wrong. There is no testimony that Joshua did not appropriately comply with all the terms of visitation when he was allowed to visit. There is no testimony that any of the prior acts for which he was found guilty of domestic violence against the mother had any bearing on his proper behavior with his son during visitation. To the contrary, it appears from a reading of the transcript that after Joshua and Laura separated permanently, the situation eventually diffused. If he had neglected his child, the petitioner would have so testified.
Additionally, the trial court failed to make any findings of fact or conclusions of law on neglect when the order was articulated in open court. The trial court did make findings of fact and conclusions of law on the other alleged grounds for termination. The North Carolina Rules of Civil Procedure require that a trial court, sitting without a jury, “shall find each fact separately and state the conclusions of law thereon and direct the entry of an appropriate judgment.” N.C.G.S. §1A-1, Rule 52(a)(1) TA \l "N.C.G.S. §1A-1, Rule 52(a)(1)" \s "N.C.G.S. §1A-1, Rule 52(a)(1)" \c 2 . In this case, the written orders on termination did not reflect the trial court’s lack of ruling on the issue of neglect. Therefore, the order is not an “appropriate judgment.” The trial court’s order must be reversed.
III.
THE TRIAL COURT CONCLUDED THAT JOSHUA HAD FAILED TO PAY CHILD SUPPORT FOR A PERIOD OF ONE YEAR NEXT PRECEDING THE FILING OF THE TERMINATION PETITION. THE TRIAL COURT FAILED TO MAKE PROPER FINDINGS OF FACT TO SUPPORT THIS CONCLUSION, INCLUDING A FINDING THAT JOSHUA’S FAILURE TO PAY CHLD SUPPORT WAS WITHOUT JUSTIFICATION. THEREFORE, THE TRIAL COURT’S TERMINATION OF JOSHUA’S PARENTAL RIGHTS MUST BE REVERSED.


ASSIGNMENTS OF ERROR #
3
(R. p.26, p.44; T. p.13)







4
(R. p.26, p.44; T. p.14)
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(R. p.26, p.44; T. p.20)
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(R. p.28, p.46)
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(R. p.28, p.46)








17
(R. p.28, p.47)

STATEMENT OF THE STANDARD OF REVIEW


The statement of the standard of review set out in §2 is incorporated as if fully set out herein.

******************************************


N.C.G.S. §7B-1111(a)(4) TA \l "N.C.G.S. §7B-1111(a)(4)" \s "N.C.G.S. §7B-1111(a)(4)" \c 2  allows termination of parental rights where:

One parent has been awarded custody of the juvenile by judicial decree or has custody by agreement of the parents, and the other parent whose parental rights are sought to be terminated has for a period of one year or more next preceding the filing of the petition or motion willfully failed without justification to pay for the care, support, and education of the juvenile, as required by said decree or custody agreement.


The petitioner carries the burden to prove each and every element of each and every allegation by clear, cogent and convincing evidence in a termination action. When the petition alleges as grounds for termination that a parent’s failure to pay child support, non-payment must be willful. In re Roberson, 97 N.C. App. 277, 282, 387 S.E. 2d 668, 670 (1990) TA \l "In re Roberson, 97 N.C. App. 277, 282, 387 S.E. 2d 668, 670 (1990)" \s "In re Roberson, 97 N.C. App. 277,  387 S.E. 2d 668  (1990)" \c 1 . The word “willful” implies doing an act purposely and deliberately. In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 513-514 (1986) TA \l "In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 513-514 (1986)" \s "In re Adoption of Searle, 82 N.C. App. 273,  346 S.E.2d 511  (1986)" \c 1 . Whether a person has a “[w]illful intent…is a question of fact to be determined from the evidence.” Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962) TA \l "Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962)" \s "Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597  (1962)" \c 1 .  The trial court must find that the petitioner has met its burden of proof by clear, cogent, and convincing evidence or that the respondent’s failure to pay support was “without justification”. N.C.G.S. §7B-1111(a)(4) TA \s "N.C.G.S. §7B-1111(a)(4)" . 

Unlike N.C.G.S. §7B-1111(a)(3) TA \l "N.C.G.S. §7B-1111(a)(3)" \s "N.C.G.S. §7B-1111(a)(3)" \c 2 , the trial court does not have to find that a parent has the ability to pay and did not. The difference in these statutory provisions does not alleviate the requirement that the trial court find the parent’s non-payment was “without justification.” Without a valid finding that the respondent had the ability to pay support, the trial court could not have found that his failure to comply with the child support order was “without justification.” as required by N.C.G.S. §7B-1111(a)(4) TA \s "N.C.G.S. §7B-1111(a)(4)" . Since the trial court failed to make a finding of fact based on the evidence that Joshua’s non-payment of child support was without justification, the trial court’s conclusion of law is not supported. In re Church, 136 N.C. App. 654, 657, 525 S.E.2d 478, 480 (2000) TA \l "In re Church, 136 N.C. App. 654, 657, 525 S.E.2d 478, 480 (2000)" \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478  (2000)" \c 1 .

By her own testimony, Laura admitted that she actually did not know anything about Joshua’s ability to work. Again, the only evidence presented was the petitioner’s testimony that Joshua had failed to pay her all but $400.00 of the total amount of support he owed (T. p.13). Laura also asserted that Joshua was able-bodied and had the ability to work (T. p.20). She also testified that she had not seen or heard from Joshua since she moved to North Carolina in June of 2004 (T. p.14, p.19). Until the termination proceeding, there had been no other action on the case since the entry of the order in Massachusetts on 26 May 2004 (T. p.19; R. p.19).
Because the trial court denied Joshua’s motion to continue the case, his trial attorney was not in a position to offer the necessary evidence to defend this allegation. The only evidence on this matter comes from the letter from Joshua’s mother’s doctors stating that Joshua’s mother “requires supervision and assistance most of the day and especially at night”…and that Joshua “offers [his mother] her sole assistance” (R. p.24). Based on that information, the respondent asserts that the trial court’s finding of fact that he “is capable of employment and not under any disability which would have prevented him from contributing to the support of the minor child” is contrary to the evidence. Therefore, the conclusion of law that Joshua “willfully failed without justification” to pay child support is unsupported by competent evidence and cannot be used as grounds for termination of Joshua’s parental rights.

IV.
THE TRIAL COURT CONCLUDED THAT JOSHUA HAD WILLFULLY ABANDONED HIS CHILD FOR AT LEAST SIX (6) MONTHS NEXT PRECEDING THE FILING OF THE TERMINATION PETITION.  BECAUSE THE FINDINGS OF FACT IN SUPPORT OF THIS CONCLUSION ARE NOT SUPPORTED BY COMPETENT EVIDENCE, THE TRIAL COURT MUST BE REVERSED.

ASSIGNMENTS OF ERROR #
6
(R. p.26-27, 45; T. p.13)
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STATEMENT OF THE STANDARD OF REVIEW


The statement of the standard of review set out in §2 is incorporated as if fully set out herein.

******************************************


N.C.G.S. §7B-1111(a)(7) TA \l "N.C.G.S. §7B-1111(a)(7)" \s "N.C.G.S. §7B-1111(a)(7)" \c 2  states that as grounds for termination of parental rights:
The parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion…

Whether a respondent-parent has “willfully abandoned [his child] for at least six consecutive months immediately preceding the filing of the [termination petition] is a “finding and conclusion” and is, therefore, reviewable on appeal. In re Humphrey, 156 N.C. App. 533, 540-41, 577 S.E.2d 421, 427 (2003) TA \l "In re Humphrey, 156 N.C. App. 533, 540-41, 577 S.E.2d 421, 427 (2003)" \s "In re Humphrey, 156 N.C. App. 533,  577 S.E.2d 421 (2003)" \c 1 .


In reviewing Joshua’s behavior during the relevant time period, an examination of the definition of “abandonment” is necessary. This Court has defined the type of “abandonment” that justifies the termination of a parent’s parental rights as behavior that “imports any “willful or intentional conduct on the part of the parent which evidences a settled purpose to forego all parental duties and relinquish all parental claims to the child…” “Abandonment has also been defined as willful neglect and refusal to perform the natural and legal obligations of parental care and support. It has been held that if a parent withholds his presence, his love, his care, the opportunity to display filial affections, and willfully neglects to lend support and maintenance, such parent relinquishes all parental claims and abandons the child…” The parent must show by his conduct a “willful intent to escape parental responsibility.” “[T]he word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.” Bost v. Van Nortwick, 117 N.C. App. 1, 18, 449 S.E.2d 911, 921 (1994) TA \l "Bost v. Van Nortwick, 117 N.C. App. 1, 18, 449 S.E.2d 911, 921 (1994)" \s "Bost v. Van Nortwick, 117 N.C. App. 1,  449 S.E.2d 911  (1994)" \c 1 . As part of the assessment of whether the parent has intentionally and willfully abandoned his child, the trial court must take into account “the financial support respondent has provided to the child, as well as the respondent’s emotional contributions to the child” during the relevant six-month period prior to the filing of the termination petition. In re McLemore, 139 N.C. App. 426, 429, 533 S.E.2d 508, 510 (2000) TA \l "In re McLemore, 139 N.C. App. 426, 429, 533 S.E.2d 508, 510 (2000)" \s "In re McLemore, 139 N.C. App. 426,  533 S.E.2d 508  (2000)" \c 1 . Whether a parent has abandoned his child is “a question of fact to be determined from the evidence.” In re Adoption of Searle, 82 N.C. App. 273, 276, 346 S.E.2d 511, 514 (1986) TA \s "In re Adoption of Searle, 82 N.C. App. 273,  346 S.E.2d 511  (1986)" (citing Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962) TA \l "Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962)" \s "Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962)" \c 1 ).


The petition for termination of Joshua’s parental rights was filed on 09 May 2006. The relevant time period to examine this case for abandonment begins in November 2006. Presentation of evidence for Joshua case was frustrated by his inability to be in court for the hearing. However, some idea of the challenges he faced can be gleaned from the record and the transcript. Joshua’s behavior is explained by the burdens he faced as caregiver for his mother.


It is evident that the responsibility as “sole assistance” (R. p.24) for his mother is a heavy burden. The letter from the doctor outlines several chronic, catastrophic health problems. While his care-giver responsibilities for his mother do not replace his responsibilities to his child, it is helpful in gaining an understanding of Joshua’s behavior. The emotional and financial strain of dealing with this health crisis would also help explain the reason for the cessation of his payment of child support. Although he had made some payments, the print-out from the Massachusetts Department of Revenue does not show when the payments were made (R. p.23). The petitioner testified that those payments were made early on in the case (T. p.13, p.25). Other than her assertion, there is nothing to prove when Joshua made those payments.

For the same reason, Joshua contends that he could not send gifts or cards to his child. The lack of funds and the burdens of his responsibilities as sole caregiver would have made doing these things extremely difficult. While he should have made better efforts to contact his child, the trial court erred by not finding as fact that the mother of the child placed an undue burden on Joshua by making the unilateral decision to move more than 750 miles away from where the child was born, where Joshua remained, and Laura once resided (T. p.15, p.19, p.26). 

The mother’s decision to take his child away also explains Joshua’s alleged failure to contact the mother. While she testified that she had not frustrated Joshua’s visitation or ability to contact his child (T. p.14, p.17), she also testified that she moved around to accommodate her new husband’s career in the military (T. p.15). Moreover, she also made the unilateral decision to cease transporting the child for visitation as she was ordered to do by the consent order on custody (T. p.23). On cross-examination, she testified that she did not have the authority to cease visitation when Joshua allegedly failed to pay his share of the transportation costs (T. p.24-25).  Joshua was not allowed to present the reasons for his alleged failure to contact the child or the mother, begging the question of whether Laura’s testimony was accurate. It is unreasonable to suggest that Joshua should have contacted the attorney who represented Laura in Massachusetts regarding the status of the North Carolina case.


While two wrongs do not make a right, the trial court erred in failing to find as fact that Laura bore the responsibility for moving the child away from his father. By finding as fact that Joshua was to blame for the entire situation on contact and visitation, the trial court failed to deliberate on the evidence presented and make valid findings of fact. Therefore, the conclusion of law that Joshua had abandoned his child within the meaning of N.C.G.S. §7B-1111(a)(7) TA \s "N.C.G.S. §7B-1111(a)(7)"  is without support.
V.
THE TRIAL COURT ERRED IN ITS DECISION TO TERMINATE JOSHUA’S PARENTAL RIGHTS TO HIS CHILD BECAUSE TERMINATION IS NOT IN THE CHILD’S BEST INTEREST.


ASSIGNMENT OF ERROR #

16
(R. p.28, 44; T. p.33)

STATEMENT OF THE STANDARD OF REVIEW


If the trial court finds that the petitioner has proven by clear, cogent, and convincing evidence that grounds exist under  TA \l "N.C.G.S. §7B-1111" \s "N.C.G.S. §7B-1111" \c 2 N.C.G.S. §7B-1111 TA \s "N.C.G.S. §7B-1111"  to terminate parental rights, it must proceed to the disposition of the matter. The next analysis must be whether the termination of parental rights is in the child’s best interest. In re Blackburn, 142 N.C. App. 607, 619, 543 S.E.2d 906, 908 (2001) TA \s "In re Blackburn, 142 N.C. App. 607,  543 S.E.2d 906  (2001)"  TA \l "Blackburn, supra, 142 N.C. App. 607, 619, 543 S.E.2d  906, 908 (2001)" \s "Blackburn, supra, 142 N.C. App. 607,  543 S.E.2d  906  (2001)" \c 1 . The best interest of the child is within the trial court’s discretion and is reviewed on an abuse of discretion standard. In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001) TA \s "In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659  (2001)"  TA \l "In re Nesbitt, 147 N.C. App. at 352, 555 S.E.2d at 662" \s "In re Nesbitt, 147 N.C. App. at 352, 555 S.E.2d at 662" \c 1 . 

*******************************************


The rights to conceive and to raise one’s child have been determined “essential,” Meyer v. Nebraska, 262 U.S. 390, 399, 67 L.E.1042, 43 S.Ct. 625 (1923) TA \l "Meyer v. Nebraska, 262 U.S. 390, 399, 67 L.E.1042, 43 S.Ct. 625 (1923)" \s "Meyer v. Nebraska, 262 U.S. 390,  67 L.E.1042, 43 S.Ct. 625 (1923)" \c 1 , “basic civil rights of man,” Skinner v. Oklahoma, 316 U.S. 535, 541, 86 L.E. 1655, 62 S.Ct. 1110 (1942) TA \l "Skinner v. Oklahoma, 316 U.S. 535, 541, 86 L.E. 1655, 62 S.Ct. 1110 (1942)" \s "Skinner v. Oklahoma, 316 U.S. 535,  86 L.E. 1655, 62 S.Ct. 1110 (1942)" \c 1 , and “rights far more precious…than property rights,” May v. Anderson, 345 U.S. 528, 533, 97 L.Ed. 1221, 73 S.Ct. 840 (1953) TA \l "May v. Anderson, 345 U.S. 528, 533, 97 L.Ed. 1221, 73 S.Ct. 840 (1953)" \s "May v. Anderson, 345 U.S. 528,  97 L.Ed. 1221, 73 S.Ct. 840 (1953)" \c 1 . 


Parents have a fundamental right to the custody, care, and control of their children. David N. v. Jason N., 359 N.C. 303, 305, 608 S.E.2d 751, 752-53 (2005) TA \l "David N. v. Jason N., 359 N.C. 303, 305, 608 S.E.2d 751, 752-53 (2005)" \s "David N. v. Jason N., 359 N.C. 303,  608 S.E.2d 751  (2005)" \c 1  (citing Petersen v. Rogers, 337 N.C. 397, 400, 445 S.E.2d 901, 903 (1994) TA \l "Petersen v. Rogers, 337 N.C. 397, 400, 445 S.E.2d 901, 903 (1994)" \s "Petersen v. Rogers, 337 N.C. 397,  445 S.E.2d 901  (1994)" \c 1 ); In re Montgomery, 311 N.C. 101, 106, 316 S.E.2d 246, 250 (1984) TA \s "In re Montgomery, 311 N.C. 101,  316 S.E.2d 246  (1984)"  (citing Santosky v. Kramer, 455 U.S. 745, 71 L.Ed. 2d 599 (1982) TA \l "Santosky v. Kramer, 455 U.S. 745, 71 L.Ed. 2d 599 (1982)" \s "Santosky v. Kramer, 455 U.S. 745, 71 L.Ed. 2d 599 (1982)" \c 1  and Stanley v. Illinois, 405 U.S. 645, 31 L.Ed. 2d 551 (1972) TA \l "Stanley v. Illinois, 405 U.S. 645, 31 L.Ed. 2d 551 (1972)" \s "Stanley v. Illinois, 405 U.S. 645, 31 L.Ed. 2d 551 (1972)" \c 1 ). N.C.G.S. § 7B-3400 TA \l "N.C.G.S. § 7B-3400" \s "N.C.G.S. § 7B-3400" \c 2  (2003) confirms that children under 18 are "subject to the supervision and control of [their] parents". The “fundamental right of parents to make decisions concerning the care, custody, and control of their children” has long been recognized by our courts in North Carolina. In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004) TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004)" \s "In re S.B., 166 N.C. App 408,  602 S.E.2d 691  (2004)" \c 1  TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004)" \s "In re S.B., 166 N.C. App 408, 602 S.E.2d 691  (2004)" \c 1  (quoting Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003) TA \s "Owenby v. Young, 357 N.C. 142,  579 S.E.2d 264  (2003)"  TA \l "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003)" \s "Owenby v. Young, 357 N.C. 142,  579 S.E.2d 264  (2003)" \c 1  (quoting Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000) TA \s "Troxel v. Granville, 530 U.S. 57, 147 L.Ed.2d. 49  (2000)"  TA \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000)" \s "Troxel v. Granville, 530 U.S. 57, 147 L.Ed.2d. 49 (2000)" \c 1 ).

The law presumes that a parent has the fundamental right to custody of his child because the law presupposes that the parent will perform their parental duties to the child. This presumption can be waived when a parent acts in contravention of his constitutionally protected rights. Once the presumption in favor of the parent’s constitutional rights to his child are overcome by some act or omission that supports an action for termination, the welfare of the child becomes the crucial test. In re Hughes, 254 N.C. 434, 436-37, 119 S.E.2d 189, 191 (1961) TA \l "In re Hughes, 254 N.C. 434, 436-37, 119 S.E.2d 189, 191 (1961)" \s "In re Hughes, 254 N.C. 434,  119 S.E.2d 189  (1961)" \c 1 .

Since the termination of parental rights is such a fundamental and important constitutional issue, these rights can only be terminated on a showing that the parent is unfit to have custody.  TA \l "Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001)" \s "Adams v. Tessener, 354 N.C. 57,  550 S.E.2d 499  (2001)" \c 1 Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001) TA \s "Adams v. Tessener, 354 N.C. 57,  550 S.E.2d 499  (2001)" .  Since the state seeks to completely end the parent’s interest in his child’s life, and not simply to curtail it, terminating parental rights is necessarily a “unique kind of deprivation.” Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981) TA \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 101 S.Ct. 2153 (1981)" . TA \l "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981)." \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 101 S.Ct. 2153 (1981)" \c 1 

The integrity of the family unit has found protection in the Due Process Clause of the Fourteenth Amendment, Meyer v. Nebraska, supra, at 399 TA \l "Meyer v. Nebraska, supra, at 399" \s "Meyer v. Nebraska, supra, at 399" \c 1 , the Equal Protection Clause of the Fourteenth Amendment TA \s "Equal Protection Clause of the Fourteenth Amendment" , Skinner v. Oklahoma TA \l "Skinner v. Oklahoma" \s "Skinner v. Oklahoma" \c 1 , supra, at 541, and the Ninth Amendment TA \s "Ninth Amendment" , Griswold v. Connecticut, 381 U.S. 479, 496, 14 L.Ed.2d 510, 85 S.Ct. 1678 (1965) TA \l "Griswold v. Connecticut, 381 U.S. 479, 496, 14 L.Ed.2d 510, 85 S.Ct. 1678 (1965)" \s "Griswold v. Connecticut, 381 U.S. 479,  14 L.Ed.2d 510, 85 S.Ct. 1678 (1965)" \c 1 . “Legal custody is not [equal to] parenthood or adoption,” and the fact that the father is not married is insufficient to change custody. Stanley v. Illinois, 405 U.S. 645, 651, 31 L.Ed.2d 551, 558-59, 92 S.Ct. 1208 (1972) TA \l "Stanley v. Illinois, 405 U.S. 645, 651, 31 L.Ed.2d 551, 558-59, 92 S.Ct. 1208 (1972)" \s "Stanley v. Illinois, 405 U.S. 645,  31 L.Ed.2d 551,  92 S.Ct. 1208 (1972)" \c 1 .   The parent’s desire for the companionship of his children is an important interest, and it warrants deference and protection. M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555 (1996) TA \l "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555 (1996)" \s "M.L.B. v. S.L.J., 519 U.S. 102, , 117 S.Ct. 555 (1996)" \c 1  TA \l "M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555  (1996)" \s "M.L.B. v. S.L.J., 519 U.S. 102,  117 S.Ct. 555  (1996)" \c 1 . 


Although the adoptive father and biological mother certainly appear on paper to be a good placement, they should not take the place of the child’s father. Even where evidence is presented that a child is doing extremely well with a person who is not his biological parent, this Court has ruled that termination may be unwarranted. Bost v. Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994) TA \l "Bost v. Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994)" \s "Bost v. Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994)" \c 1  TA \l "Bost v. Nortwick, 117 N.C. App 1, 449 S.E.2d 911 (1994)" \s "Bost v. Nortwick, 117 N.C. App 1, 449 S.E.2d 911 (1994)" \c 1 . While it would be tempting to say that the child would be better served by being in a home with two parents without the attendant problems of a custody situation, Jason and his child deserve to have the chance to form or continue a father-child bond.

The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents. Even when blood relationships are strained, parents retain a vital interest in preventing the irretrievable destruction of their family life. If anything, persons faced with forced dissolution of their parental rights have a more critical need for procedural protections than do those resisting state intervention into ongoing family affairs. When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures. Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982) TA \l "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed.2d 599, 606 (1982)" \s "Santosky v. Kramer, 455 U.S. 745,  71 L.Ed.2d 599  (1982)" \c 1  TA \l "Santosky v. Kramer, 455 U.S. 745, 753, 71 L.Ed. 2d 599, 606 (1982)" \s "Santosky v. Kramer, 455 U.S. 745,  71 L.Ed. 2d 599  (1982)" \c 1 .

The trial court failed to provide Jason and his son with fundamentally fair procedures. Because the trial court disallowed Jason’s motion to continue the case, it deprived him of the right to present evidence, including a defense of the allegations. Without the opportunity to explain himself, his situation, and his intentions as a father, it is inevitable that the evidence presented would be inadequate to protect Jason’s rights as a father.


The trial court’s order does not accurately reflect the findings of fact articulated in open court which failed to make a finding of fact on neglect. The trial court did not properly consider the evidence presented showing the reasons for Jason’s behavior. It appears that the trial court merely accepted the testimony and evidence offered by the petitioner without further deliberation and fact-finding. Because the trial court is the finder of facts, this failure to deliberate deprived Jason of a fundamentally fair procedure. 

Without having a fundamentally fair hearing, the trial court abused its discretion when it found and concluded that the termination of Jason’s parental rights was in the child’s best interest. In this case, the child’s best interest would be served by allowing Jason an opportunity to be heard and to present evidence showing that his actions have not been such to overcome the constitutionally-protected status of his child’s father.
VI.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO HEAR THE EVIDENCE AND RENDER A DECISION. THE HEARING WAS HELD OUTSIDE THE STATUTORY TIMELINE FOR TERMINATION PETITIONS. THEREFORE, THE TRIAL COURT’S ORDER IS A NULLITY.


ASSIGNMENT OF ERROR #
18
(R. p.25, p.47)

STATEMENT OF THE STANDARD OF REVIEW


Where the trial court's subject matter jurisdiction is in question, the issue of jurisdiction is properly raised for the first time on appeal.  N.C.R. App. P. 10(a) TA \s "NCRAP10(a)" (2005) TA \l "N.C.R. App. P. 10(a)(2005)" \s "N.C.R. App. P. 10(a)(2005)" \c 4 .  TA \s "StatevBeaver" State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976) TA \l "State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976)" \s "State v. Beaver, 291 N.C. 137,  229 S.E.2d 179  (1976)" \c 1 .  For questions of subject matter jurisdiction, the standard of review is de novo. Under the de novo standard, the trial court is required to consider the question of jurisdiction "anew, as if not previously considered or decided." Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, TA \s "RaleighvBoard"  153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002) TA \l "Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002)" \s "Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 571 S.E.2d 588  (2002)" \c 1 ; Beauchesne v. University of North Carolina at Chapel Hill, TA \s "BeauchesnevUNC"  125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997) TA \l "Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997)" \s "Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457,  481 S.E.2d 685  (1997)" \c 1 .    
******************************************

N.C.G.S. § 7B-1109(a) TA \l "N.C.G.S. § 7B-1109(a)" \s "N.C.G.S. § 7B-1109(a)" \c 2 

 TA \s "N.C.G.S. § 7B-1109(a)"  (2005) requires that “[t]he hearing on the termination of parental rights shall be conducted by the court sitting without a jury and shall be held in the district at such time and place as the chief district court judge shall designate, but no later than 90 days from the filing of the petition or motion unless the judge pursuant to subsection (d) of this section orders that it be held at a later time.


N.C.G.S. § 7B-1109(d) TA \l "N.C.G.S. § 7B-1109(d)" \s "N.C.G.S. § 7B-1109(d)" \c 2  provides that: The court may for good cause shown continue the hearing for up to 90 days from the date of the initial petition in order to receive additional evidence including any reports or assessments that the court has requested, to allow the parties to conduct expeditious discovery, or to receive any other information needed in the best interests of the juvenile. Continuances that extend beyond 90 days after the initial petition shall be granted only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for granting the continuance. N.C.G.S. § 7B-1109(d) (2005).

Violation of the clear mandate of a statute has been held by this court, in previous times, to constitute error per se, In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003) TA \l "In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003)" \s "In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003)" \c 1 ; State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999) TA \l "State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)" \s "State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)" \c 1 ; Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993) TA \l "Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993)" \s "Richard v. Michna, 110 N.C. App. 817,  431 S.E.2d 485  (1993)" \c 1 ; State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988) TA \l "State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988)" \s "State v. Hucks, 323 N.C. 574,  374 S.E.2d 240  (1988)" \c 1 .  More recently, however, the Court has required Respondent-parents to demonstrate that, not only have they been prejudiced by the failure to obey the clear mandate of a statute, but that other parties to the case have been prejudiced as well.  In re J.L.K., 165 N.C. App. 311, 316, 598 S.E.2d 387, 391(2004) TA \s "In re J.L.K., 165 N.C. App. 311,  598 S.E.2d 387 (2004)" ; In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005) TA \l "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)" \s "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)" \c 1 ; In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005) TA \l "In re C.J.B. & M.G.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 369 (2005)" \s "In re C.J.B. & M.G.B., 171 N.C. App. 132,  614 S.E.2d 368  (2005)" \c 1 .  In re S.N.H., ___ N.C. App. ___, ___, 627 S.E.2d 510, 513 (2006) TA \l "In re S.N.H., ___ N.C. App. ___, ___, 627 S.E.2d 510, 513 (2006)" \s "In re S.N.H., ___ N.C. App. ___, ___, 627 S.E.2d 510  (2006)" \c 1 , states that "[a] trial court's violation of statutory time limits in a juvenile case is not reversible error per se…[T]he complaining party [who] appropriately articulate[s] the prejudice arising from the delay . . . [does] justify reversal."

In this case, the petition on termination was filed on 09 May 2006. The hearing on termination was not held until 29 September 2006, approximately 143 days from the filing of the petition. Jason contends that this delay in the proceedings was prejudicial to his case. Because he was the care-giver to a person with chronic health concerns, it is probable that the condition worsens over time. Even though he could not be present on the hearing date, his absence does not necessarily mean that he could not have been present on some other date prior to the hearing.

Moreover, the record does not contain any written orders of continuance. Therefore, the record is silent on the trial court’s reason for the delay beyond the statutory guideline.


The trial court lacked subject matter jurisdiction due to the delay between the filing of the petition and the hearing date, the delay being unexplained by orders on continuance, and the delay being unduly prejudicial to Jason’s case.
CONCLUSION


For the foregoing reasons, the respondent-father, Jason R., respectfully requests that this Court reverse and remand the trial court’s order terminating his parental rights.

Respectfully submitted this 04th day of  April, 2007.
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