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I. THE COURT COMMITTED ERROR IN THESE MATTERS (H.M.E. AND A.A.E) IN CONSIDERING AND MAKING FINDINGS OF FACT BASED UPON PRIOR ORDERS AND EXHIBITS ENTERED OR ADMITTED UNDER A LOWER EVIDENTIARY STANDARD, AS THE HEARSAY EVIDENCE AND OTHER EVIDENCE NOT ALLOWED UNDER THE RULES OF EVIDENCE ARE ALLOWED IN SOME JUVENILE HEARINGS, BUT NOT IN A TPR ADJUDICATION HEARING.  (Assignment of Error 46).  (T.p. 167; R.pp. 329, 339)

II. THE COURT ERRED IN FAILING TO MAKE FINDINGS OF FACT IN THESE MATTERS (H.M.E. AND A.A.E.) AND DELEGATING THIS RESPONSIBILITY TO THE ATTORNEY FOR DSS AND INCORPORATING OTHER REPORTS AND ORDERS AS FINDINGS.  (Assignment of Error 47,48).  (T.p. 172; R.pp. 329, 339)

III. THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT 9, 10, 11, 12 IN O4 J 16 AND FINDINGS 9,10,11, AND 12 IN 04 J 17 AS SUCH FINDINGS ARE NOT SUPPORTED BY THE EVIDENCE.  (Assignments of Error 50, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35).  (R.pp. 324, 334)

IV. THE CONSTITUTIONAL AND DUE PROCESS RIGHTS OF THE RESPONDENT MOTHER HAVE BEEN VIOLATED BY THE INCENTIVES OF THE ADOPTION AND SAFE FAMILIES ACT TO THE PETITIONER TO TERMINATE HER PARENTAL RIGHTS, REQUIRING REVERSAL OF THIS ORDER.  (42 U.S.C. 673 et. Seq)

V. IN O4 J 16 THE TRIAL COURT ERRED IN CONCLUDING IN #3 THAT THE PARENTAL RIGHTS SHOULD BE TERMINATED WITH RESPECT TO A.A.E. AS A PERMANENT HOME CAN BE FOUND FOR H.M.E.  (Assignment of Error 52).  (R.p. 331).

VI. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(1) WITH RESPECT TO THE MINOR CHILDREN.  (Assignments of Errors 1, 2, 3, 4, 5, 6, 7, 8, 36, 37).  (R.pp. 324, 334)

VII. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(2) WITH RESPECT TO BOTH CHILDREN.  (Assignments of Errors 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 38, 39, 40).  (R.pp. 324, 334)

VIII. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. §7B-1111(A)(3).  (Assignments of Error 19, 20, 21, 22, 23, 41).  (R.pp. 324, 334)

IX. THE TRIAL COURT ABUSED ITS DISCRETION IN DETERMINING THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILDREN THAT THE PARENTAL RIGHTS OF THE MOTHER BE TERMINATED.  (Assignment of Errors 42, 43).  (R.pp. 324, 334)

X. THE TRIAL COURT WAS WITHOUT JURISDICTION TO ADJUDICATE THE PETITION TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT MOTHER AS TO A.A.E. AND H.M.E. AND TO ENTER AN ORDER ON SAME AS THE TIME FRAMES AS REQUIRED BY N.C.G.S. 7B-1109 AND 7B-1110 WERE NOT FOLLOWED.  (Assignments of Error 44, 45).  (R.pp. 324, 334)
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QUESTIONS PRESENTED

1. DID THE TRIAL COURT COMMIT ERROR IN THESE MATTERS (H.M.E. AND A.A.E) IN CONSIDERING AND MAKING FINDINGS OF FACT BASED UPON PRIOR ORDERS AND EXHIBITS ENTERED OR ADMITTED UNDER A LOWER EVIDENTIARY STANDARD, AS THE HEARSAY EVIDENCE AND OTHER EVIDENCE NOT ALLOWED UNDER THE RULES OF EVIDENCE ARE ALLOWED IN SOME JUVENILE HEARINGS, BUT NOT IN A TPR ADJUDICATION HEARING?  (Assignment of Error 46)

2. DID THE TRIAL COURT ERR IN FAILING TO MAKE FINDINGS OF FACT IN THESE MATTERS (H.M.E. AND A.A.E.) AND DELEGATING THIS RESPONSIBILITY TO THE ATTORNEY FOR DSS AND INCORPORATING OTHER REPORTS AND ORDERS AS FINIDNGS?  (Assignments of Error 47, 48)

3. DID THE TRIAL COURT ERR IN MAKING FINDINGS OF FACT 9, 10, 11, 12 IN O4 J 16 AND FINDINGS 9,10,11, AND 12 IN 04 J 17    AS SUCH FINDINGS ARE NOT SUPPORTED BY THE EVIDENCE.  (Assignment of Error 50, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35) 

4. WERE THE CONSTITUTIONAL AND DUE PROCESS RIGHTS OF THE RESPONDENT MOTHER VIOLATED BY THE INCENTIVES OF THE ADOPTION AND SAFE FAMILIES ACT TO THE PETITIONER TO TERMINATE HER PARENTAL RIGHTS, REQUIRING REVERSAL OF THIS ORDER?  (42 U.S.C. 673 et. Seq)

5. IN O4 J 16, DID THE TRIAL COURT ERRED IN CONCLUDING IN #3 THAT THE PARENTAL RIGHTS SHOULD BE TERMINATED WITH RESPECT TO A.A.E. AS A PERMANENT HOME CAN BE FOUND FOR H.M.E?  (R.p. 331). 

6. DID THE TRIAL COURT ERR IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(1) WITH RESPECT TO THE MINOR CHILDREN?  (Assignment of Errors #1, 2, 3, 4, 5, 6, 7, 8, 36, 37).  

7. DID THE TRIAL COURT ERR IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(2) WITH RESPECT TO BOTH CHILDREN.  (Assignment of Errors 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 38, 39, 40)

8. DID THE TRIAL COURT ERR IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(3)?  (Assignments of Error 19, 20, 21, 22, 23, 41)

9. DID THE TRIAL COURT ABUSE ITS DISCRETION IN DETERMINING THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILDREN THAT THE PARENTAL RIGHTS OF THE MOTHER BE TERMINATED?  (Assignment of Errors 42, 43).

10. WAS THE TRIAL COURT WAS WITHOUT JURISDICTION TO ADJUDICATE THE PETITION TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT MOTHER AS TO A.A.E. AND H.M.E. AND TO ENTER AN ORDER ON SAME AS THE TIME FRAMES AS REQUIRED BY N.C.G.S. 7B-1109 AND 7B-1110 WERE NOT FOLLOWED?  (Assignment of Error 44, 45)

STATEMENT OF THE CASE

A summons and petition in proceeding for termination of parental rights was filed June 28, 2004, regarding the termination of the parental rights of Shannon Mahala and Christopher E. with respect to H.M.E.  Another summons and petition in proceeding for termination of parental rights was filed the same day regarding termination with respect to A.A.E.  The Respondent Mother filed an answer in A.A.E.'s case.  .(R.p. 278).  An issues hearing in each matter was properly noticed on (R.p. 281) and held December 3, 2004.  (R.pp. 285, 286).  On December 9, 2004, the matters were jointly heard before the Honorable Jeannie Houston.  In the matter of A.A.E., Judge Houston found that the minor child was neglected and there was a probability of repetition of neglect, and that they willfully left the child in foster care for more than six months.  The Court then found at disposition that it was in the child's best interest for the parental rights of the parents to be terminated.  In the matter of H.M.E., the Court found that the minor child had been neglected and there was a probability of repetition of neglect, and they willfully left the minor child in foster care, and that they had willfully failed to pay support.

The order regarding A.A.E. was signed January 21, 2005 (R.p. 332) and filed January 20, 2005.  (R.p. 324).  The order regarding H.M.E. was signed by the Judge on January 5, 2005 (R.p. 342) and filed January 20, 2005.  (R.p. 334).  The Respondent Mother filed notices of appeal on December 20, 2004 (R.p. 345) and again on January 24, 2005.  (R.pp. 346,348).  Appellate Entries were signed February 1, 2005.  (R.pp. 352, 356).  The transcript was ordered February 3, 2005.  (R.pp. 353, 357).  The undersigned was appointed on February 11, 2005.  (R.p. 359).  The transcript was mailed March 10, 2005.  (R.p. 360).  On April 14, 2005, the proposed record was served by the Respondents.  (T.p. 372).  The record was settled by operation of law, and then transmitted to the Court of Appeals.  The printed record was mailed from the Court of Appeals on June 21, 2005.  The Respondents obtained extensions for the brief, making the brief due September 1, 2005.

STATEMENT OF THE FACTS

Shannon Mahala, a victim of domestic abuse, turned to DSS to help her in her situation and wound up having her children taken away from her.

Shannon Mahala and the Respondent Father are the parents of two children, H.M.E. and A.A.E.  (T.p. 10).  Ms. Mahala had concerns about the Respondent Father and their living situation and sought the help of DSS.  (T.pp. 96, 97).  There were never any allegations that Ms. Mahala directly did anything to the children.  The worst that could be said about Ms. Mahala is that “her inaction was action” as stated by CeAnne Barnett, the social worker.  (R.p. 53, line 18).  Ms. Mahala trusted CeAnne and stated that she felt like she could talk to CeAnne.  (T.p. 120).

DSS first received a report in June 2002,  (T.p. 11) alleging that Ms. Mahala was afraid of the Respondent Father, that he was controlling and rough with the child.  (T.p. 11).  DSS substantiated the report on the Respondent Father.  DSS saw an injury on H.M.E.’s eye and took out a petition (T.p. 16), and that child was adjudicated neglected on July 26, 2002.  (T.p. 16).  A Family Services Case Plan was implemented on the day of adjudication (T.p. 17) which required, among other things, counseling.  The parents were pretty much doing “everything asked of them.“  (T.p. 18).  In January 2003, the second child was born and the family moved to a trailer in Crumpler (T.p. 18), then they were evicted and moved to another residence.  (T.p. 22).  They still had custody of the newborn and custody of the older child was returned to them in June 2003.  (T.p. 24).  At that point, the parents had done pretty much what the department requested of them.  (T.p. 25).  Shortly after the older child was returned to them, the Respondent Father lost his job and the family was going to be evicted.  Ms. Mahala asked DSS to assume custody of the children under these circumstances.  (T.p. 27).  DSS took out petitions on both children, and they were adjudicated neglected on January 23, 2004, the same month DSS was relieved of reunification efforts.  (T.p. 31).  The children were placed in foster care.  (T.p. 28).

As part of the Family Services Plan, Ms. Mahala was to obtain counseling, attend parenting classes, get a job, and pay child support.  (T.p. 98).  Ms. Mahala did these things.  (T.pp. 98, 28. Ms. Mahala stated that the counseling helped her situation with the Respondent Father.  (T.pp. 120, 121). In fact, the Respondent Father stated that he had a good relationship with his therapist and worked through his issues.  (T.p. 129).  Around that time, however, the couple was facing financial trouble.  The Respondent Father was employed, but his employer owed him around $700.00 in wages.  (T.p. 132).  As he couldn’t keep working without pay he quit his job.  Thus the family was not doing well financially and were getting ready to be evicted from their apartment.  (R.pp. 99, 133).  Ms. Mahala asked DSS to take the children at this time because she and the Respondent Father were financially unable to care for the children, and could not provide adequate housing.  (T.p. 99).

The children were upset at the end of the visits and did not want Ms. Mahala to leave them.  (T.p. 109).

DSS stated that Ms. Mahala stated that the Respondent Father would lock the children in their room and not let them out.  On direct, Ms. Mahala stated that they were trying to break H.M.E. from sleeping in the bed with them and DSS told them to put her in her room but check on her every ten minutes or so, which is what they did.  (T.p. 115).  Ms. Mahala would not go in the room to check because that only made things worse.  (T.p. 115).

Since DSS was relieved of reasonable efforts, Ms. Mahala has kept a job, gotten an apartment, and gotten a car (that’s paid for).  (T. p. 118).

BASIS FOR APPELLATE REVIEW

The right to appeal from a termination of parental rights order is given in N.C.G.S. 7B-1113.  The standard for review for the adjudication phase of a termination of parental rights case is whether the court’s findings of fact are supported by clear, cogent, and convincing evidence, and whether the findings support the conclusions of law.  N.C.G.S. 7B-1109 (f).  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000), appeal dismissed, disc. Review denied 353 N.C.374, 547 S.E.2d 9 (2001); In re Shepard 591 S.E.2d 1 (2004).  The review of the trial court’s conclusions of law are reviewable de novo.  Matter of Pope, 144 N.C. App.32,547 S.E.2d 153 (2001) citing Starco v. AMG Bonding and Ins. Services, Inc., 124 N.C. App 332, 477 S.E.2d 211, (1996).  For the dispositional phase of the proceedings, the trial court is given discretion to determine what is in the best interests of the child (N.C.G.S. §7B-1110), therefore error is determined under an abuse of discretion standard.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988). 

ARGUMENT

The Court requires strong evidence to support termination.  In re Nesbitt, 147 N.C. App. 349, 55 S.E.2d 659 (2001) TA \l "In re Nesbitt, 147 N.C. App. 349, 55 S.E.2d 659 (2001)" \s "InreNesbitt" \c 1 .  Alleghany County Dept. of Social Services v. Reber, 75 N.C. App. 467, 331 S.E.2d 256, 258 (1985) TA \l "Alleghany County Dept. of Social Services v. Reber, 75 N.C. App. 467, 331 S.E.2d 256, 258 (1985)" \s "AlleghanyDSSvReber" \c 1  (court held case law requires stronger evidence to terminate parental rights).  Clear, cogent and convincing evidence is evidence that is of an intermediate standard of proof, greater than the preponderance of the evidence standard, but less than the requirement of proof beyond a reasonable doubt.  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984) TA \l "In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984)" \s "InreMontgomery" \c 1 ; In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988) TA \l "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)" \s "InreParker" \c 1 ; In re Ballard, 63 N.C. App. 580, 306 S.E.2d 150 (1983), modified on other grounds, 311 N.C. 708, 319 S.E.2d 227 (1984) TA \l "In re Ballard, 63 N.C. App. 580, 306 S.E.2d 150 (1983), modified on other grounds, 311 N.C. 708, 319 S.E.2d 227 (1984)" \s "InreBallard" \c 1 .

I.  THE COURT COMMITTED ERROR IN THESE MATTERS (H.M.E. AND A.A.E) IN CONSIDERING AND MAKING FINDINGS OF FACT BASED UPON PRIOR ORDERS AND EXHIBITS ENTERED OR ADMITTED UNDER A LOWER EVIDENTIARY STANDARD, AS THE HEARSAY EVIDENCE AND OTHER EVIDENCE NOT ALLOWED UNDER THE RULES OF EVIDENCE ARE ALLOWED IN SOME JUVENILE HEARINGS, BUT NOT IN A TPR ADJUDICATION HEARING. 

(Assignment of Error 46)

The Court took judicial notice of all prior orders, but many of these orders attach court summaries as findings of fact.  (R.p. 136, #17).  These summaries contain hearsay statements.

Generally a court can take judicial notice of its prior orders.  In re Byrd, 72 N.C. App. 277 (1985) TA \l "In re Byrd, 72 N.C. App. 277 (1985)" \s "InreByrd" \c 1 ; In re Stokes, 29 N.C. App. 283, 224 S.E.2d 300 (1976) TA \l "In re Stokes, 29 N.C. App. 283, 224 S.E.2d 300 (1976)" \s "InreStokes" \c 1 .  The problem with this case, however, is that, given the importance of a TPR proceeding, the Rules of Evidence apply in the adjudicatory phase of a TPR proceeding (N.C.G.S. §7b-1109 TA \l "N.C.G.S. §7b-1109" \s "7b-1109" \c 2 ), but the Rules of Evidence do not apply in review hearings, dispositional hearings, or permanency planning hearings.  (N.C.G.S. §§7B-901 TA \l "N.C.G.S. §7B-901" \s "7B-901" \c 2 , 906 TA \l "N.C.G.S. §7B-906" \s "7B-906" \c 2 , 907(b) TA \l "N.C.G.S. §7B-907(b)" \s "7B-907(b)" \c 2 ).  By using findings and evidence contained in prior orders where the Rules of Evidence did not apply, the Respondent Mother was denied her due process rights by having those findings held against her in a case where the Rules of Evidence do apply.

Furthermore, the clear and convincing standard is not necessary in some review hearings or dispositional hearings.  To permit the trial court to adopt prior findings of fact based upon a lower evidentiary standard effectively results in a judicial modification of the standards mandated for TPR’s in N.C.G.S. §7B-1109(f) TA \l "N.C.G.S. §7B-1109(f)" \s "7B-1109(f)" \c 2 .

Thus, adopting findings not based upon a clear, cogent, and convincing standard effectively makes the findings in this order not proven by clear, cogent, and convincing evidence.

Furthermore, the court is not adhering to its fact finding duty by simply adopting other findings which is discussed infra. 
II. THE COURT ERRED IN FAILING TO MAKE FINDINGS OF FACT IN THESE MATTERS (H.M.E. AND A.A.E.) AND DELEGATING THIS RESPONSIBILITY TO THE ATTORNEY FOR DSS AND INCORPORATING OTHER REPORTS AND ORDERS AS FINIDNGS.  

(Assignments of Error 47, 48)

At the end of the hearing, the Court asked the attorney for DSS to prepare the Order.  No findings were made in court.  The question for this Court is whether the findings of fact are adequate to support the conclusions of law.

The judge has an affirmative duty to make findings of fact.  N.C.G.S. §1A-1, Rule 52(a)(1) (1969) TA \l "N.C.G.S. §1A-1, Rule 52(a)(1) (1969)" \s "1A-1R52(a)(1)" \c 2  requires that "[i]n all actions tried upon the facts without a jury or with an advisory jury, the Court shall find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment."  Under that rule, three separate and distinct acts are required of the trial court.  It must (1) find the facts specially, (2) state separately the conclusions of law resulting from the facts so found, and (3) direct the entry of the appropriate judgment.  See Woodard v. Mordecai, 234 N.C. 463, 470, 67 S.E.2d 639, 644 (1951) TA \l "Woodard v. Mordecai, 234 N.C. 463, 470, 67 S.E.2d 639, 644 (1951)" \s "WoodardvMordecai" \c 1  (stating similar duties under G.S. 1-185 (1953), the statute G.S. 1A-1 TA \s "1A-1R52(a)(1)" , Rule 52(a)(1) (1969) replaced).  Farmers Bank, Pilot Mountain v. Michael T. Brown Distributors, Inc., 307 N.C. 342, 345 (N.C. 1983)" \s "Farmers BankvBrownDist" \c 1 Farmers Bank, Pilot Mountain v. Michael T. Brown Distributors, Inc., 307 N.C. 342, 345 (N.C. 1983)
. "The requirement for appropriately detailed findings is . . . not a mere formality or a rule of empty ritual; it is designed instead 'to dispose of the issues raised by the pleadings and to allow the appellate courts to perform their proper function in the judicial system.'"  Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980)" \s "CoblevCoble" \c 1 Coble v. Coble, 300 N.C. 708, 268 S.E.2d 185 (1980).

The North Carolina Supreme Court has found in Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982) TA \l "Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982)" \s "QuickvQuick" \c 1 , that "a proper finding of fact requires a specific statement of the facts on which the rights of the parties are to be determined, and those findings must be sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment;" Coble v. Coble, TA \s "CoblevCoble"  300 N.C. 708, 712, 268 S.E.2d 185, 189 (1980) (quoting Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977) TA \l "Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977)" \s "MontgomeryvMontgomery" \c 1 ).

The trial court must make its own findings and cannot incorporate other evidence from which findings can be gleaned.  Shore v. Norfolk National Bank of Commerce, 207 N.C. 798, 799, 178 S.E. 572, 572-73 (1935) TA \l "Shore v. Norfolk National Bank of Commerce, 207 N.C. 798, 799, 178 S.E. 572, 572-73 (1935)" \s "ShorevNorfolk" \c 1  (holding that the trial court must specifically find the facts and cannot simply "indicate from what source the facts may be gleaned"); In re Harton, ___ N.C. App. ___,  577 S.E.2d 334, 337 (2003) TA \l "In re Harton, ___ N.C. App. ___,  577 S.E.2d 334, 337 (2003)" \s "InreHarton" \c 1  ("When a trial court is required to make findings of fact, it must make the findings of fact specially.").

The trial court may not delegate its fact finding duty."  Id. TA \s "InreHarton"  (citing In re Harton, 156 N.C. App. at 660, 577 S.E.2d at 337) TA \l "In re Harton, 156 N.C. App. at 660, 577 S.E.2d at 337" \s "InreHarton156" \c 1 .  Accordingly, "the trial court should not broadly incorporate these written reports from outside sources as its findings of fact."  Id. TA \s "InreHarton"   Thus, although the trial court may properly incorporate various reports into its order, it may not use these as a substitute for its own independent review.  In re M.R.D.C., 2004 N.C. App. LEXIS 2030 (N.C. Ct. App., 2004). TA \l "In re M.R.D.C., 2004 N.C. App. LEXIS 2030 (N.C. Ct. App., 2004)" \s "InreMRDC" \c 1 
Findings of fact must show that the trial court has reviewed the evidence and found facts through logical analysis of the evidence. E.g. Quick v. Quick, TA \s "QuickvQuick"  305 N.C. 446, 290 S.E.2d 653 (1982).

The requirement of findings of fact that support specific conclusions of law is mandatory.  Pineda-Lopez v. North Carolina Growers Association, Inc., 151 N.C. App. 587, 590, 566 S.E.2d 162, 165 (2002) TA \l "Pineda-Lopez v. North Carolina Growers Association, Inc., 151 N.C. App. 587, 590, 566 S.E.2d 162, 165 (2002)" \s "Pineda-LopezvNC" \c 1 .  Without this standard, appellate courts cannot perform their function.  This Court observed as follows in Montgomery v. Montgomery, TA \s "MontgomeryvMontgomery"  32 N.C. App. 154, 158, 231 S.E.2d 26, 29 (1977):

The requirement for appropriate findings of fact and conclusions of law is not designed to encourage ritualistic recitations by the trial court.  The requirement is designed to dispose of the issues raised by the pleadings and to allow the appellate courts to perform their proper function in the judicial system.  Without such findings and conclusions, it cannot be determined whether or not the judge correctly found the facts or applied the law thereto.  Citing, Jones v. Murdock, 20 N.C. App. 746, 203 S.E.2d 102 (1974) TA \l "Jones v. Murdock, 20 N.C. App. 746, 203 S.E.2d 102 (1974)" \s "JonesvMurdock" \c 1 .

See also, Coble v. Coble, TA \s "CoblevCoble"  300 N.C. 708, 268 S.E.2d 185 (1989) (as in Montgomery, TA \s "MontgomeryvMontgomery"  the court vacated and remanded an order which did not make findings of fact or conclusions that supported its ultimate disposition of the case).

Specific factual findings as to each ultimate fact in issue upon which rights of litigants are predicated must be found.  Sprinkle v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468, 60 ALR 3d 719 (1972) TA \l "Sprinkle v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468, 60 ALR 3d 719 (1972)" \s "SprinklevSprinkle" \c 1 .  The trial court must weigh and consider the evidence and formulate its own findings.  Verbatim recitations of testimony do not constitute findings of fact.  Matter of Green, 67 N.C. App. 501, 313 S.E.2d 193 (1984) TA \l "Matter of Green, 67 N.C. App. 501, 313 S.E.2d 193 (1984)" \s "InreGreen" \c 1 , Chloride Inc. v. Honeycutt, 71 N.C. App. 805, 323 S.E.2d 368 (1984) TA \l "Chloride Inc. v. Honeycutt, 71 N.C. App. 805, 323 S.E.2d 368 (1984)" \s "ChloridevHoneycutt" \c 1  (mere recapitulations of testimony and evidence does not constitute “findings of fact”), Powell v. Bost, 32 N.C. App. 292, 232 S.E.2d 3 (1977) TA \l "Powell v. Bost, 32 N.C. App. 292, 232 S.E.2d 3 (1977)" \s "PowellvBost" \c 1 .  Trial courts cannot mostly recite testimony given but must weigh the testimony given.  Moore v. Moore, ___ N.C. App. ___, ___ S.E.2d ___ (COA02-1267, October 7, 2003) TA \l "Moore v. Moore, ___ N.C. App. ___, ___ S.E.2d ___ (COA02-1267, October 7, 2003)" \s "MoorevMoore" \c 1 ; Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 339 (2000) TA \l "Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 339 (2000)" \s "WilliamsonvWilliamson" \c 1 .  Simply stating that the trial court is finding as a fact certain testimony does not mean that the trial court discharged its duty “to find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.”  North Carolina Rule of Civil Procedure 52(a) TA \l "North Carolina Rule of Civil Procedure 52(a)" \s "52(a)" \c 4 ; In re Green, TA \s "InreGreen"  67 N.C. App. 501, 505, n1, 313 S.E.2d 193, 195, n1 (1984). 

If one looks closely at the findings of fact in the TPR order, they are copied almost verbatim from prior orders and court reports.  Because this Court cannot determine the facts actually found by the trial court, thereby supporting the conclusions of law, the decision should be overturned and the case remanded.

II. THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT 9, 10, 11, 12 IN O4 J 16 AND FINDINGS 9, 10, 11 AND 12 IN 04 J 17 AS SUCH FINDINGS ARE NOT SUPPORTED BY THE EVIDENCE.

(Assignments of Error 50, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35) 

All of the findings of fact must be supported by clear, cogent, and convincing evidence. In re Shepard, 591 S.E.2d 1 (2004) TA \l "In re Shepard, 591 S.E.2d 1 (2004)" \s "InreShepard" \c 1 .

The trial court took judicial notice of the previous orders.  (T.p. 69).  Finding of Fact 9a states that HME was adjudicated neglected on July 26, 2002, due to the father having held a lighter to HME’s face and causing a burn to her eyelid.  This fact was not proven in the July, 2002, case.  (See Order, R.p. 159).  That order states that there was such an allegation in the petition, but specifically states that the father denied abuse, and there are no findings of fact in that order finding that the father held a lighter to the child’s face or concluding neglect based upon that allegation.  The social worker repeatedly brought up the so called “binding” of AAE.  There is no evidence that the Respondent mother was in control of that situation or should she be blamed for it in any way. 

All of the “facts” in 9a deal first of all with actions of the father, not the mother.  There is no evidence that the mother overtly did anything to her children.  CeAnne Barnett testified that the mother’s inaction was action; however, the mother did take action.  She sought the help of DSS when she felt that the father was being inappropriate.  All the mother got in return was the loss of her children.

Furthermore, the “facts” in this paragraph are so old they are barely, if at all, relevant.  HME was over three years old at the time of this hearing, and all DSS could come up with was that, when the child was a newborn, the father squashed up noodles and tried to feed her.

It is also extremely interesting to note that in AAE’s order, all of the “facts” have to do with HME.  The only fact about AAE is that she was bound tightly with a blanket.  This does not constitute neglect.

In Finding of Fact 9b, these facts again center almost entirely around HME.  AAE was not removed from the home until August, 2003; all the facts and efforts of DSS enumerated in this paragraph occurred prior to that.  In fact, there is little that DSS did after AAE was taken into custody.  This paragraph deals extensively with the parents’ inability to make rent payments or payments on their furniture.  If not being able to make payments on rental furniture is a ground for termination, then very few district court clients would have custody of their children.  It is blatantly against the law to make financial considerations a ground in a termination of parental rights case.  Bost v. Nortwick, 117 N.C. App. 1 449 S.E.2d 911, appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1994) TA \l "Bost v. Nortwick, 117 N.C. App. 1 449 S.E.2d 911, appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1994)" \s "BostvNortwick" \c 1 .

Additionally, the Order states that the father was incarcerated, making it appear that he was incarcerated for a crime as would be admissible pursuant to the Rules of Evidence, which do apply in the TPR proceeding.  The father testified that that he had an assault charge against him, but it was dismissed.  This is not sufficient evidence to raise as a finding of fact in a TPR, and this evidence was improperly admitted. 

There are numerous examples in the Order and the testimony of CeAnne Barnett whereby Ms. Barnett seems to omit certain facts.  For instance, DSS’ case focused on an incident where the father “locked” HME in her room.  Upon further testimony, the accurate picture is that the parents were trying to wean HME from their bed, and upon talking with Ms. Barnett (T.p. 115), it was decided to leave the child alone in her room but go in and check on her every thirty minutes or so.

In this same line, in finding of fact #12, the father admitted he tried to get HME to eat a noodle then explained that he had squashed the noodle into mush, then rubbed it on the child’s gums.  The wording and omissions of the entire Department in this case are disturbing, as they fail to give a complete and balanced picture of these incidents which is clearly against the parents.

The father admitted he had anger issues but that they had been resolved through counseling, and there had been no domestic violence episodes since the counseling.  Clearly this is making improvement in the conditions that led to removal.

In summary, the only concrete evidence that DSS had against the father with respect to AAE is that he wrapped her up tightly in a blanket, which is something that is often recommended by health care professionals for infants as it simulates the womb.  The mother did nothing overtly to harm the child.  DSS stated that the mother’s inaction was action; however, the mother did all she knew to do.  She called DSS and sought their help. 

With respect to HME, DSS spent a great deal of time talking about the “noodle” incident when the child was a newborn, which is extremely remote to her now that she is over three years old.  DSS also focused on a burn that was never found as fact in the adjudication order (R.p. 34) allegedly done at the hands of the father, and the weaning from the parents’ bed incident, which was done on the advice of DSS.  Again, there was no overt action on the part of the mother, only her seeking help from DSS and confiding in CeAnne Barnett, the social worker, which later came back to haunt her.

III. THE CONSTITUTIONAL AND DUE PROCESS RIGHTS OF THE RESPONDENT MOTHER HAVE BEEN VIOLATED BY THE INCENTIVES OF THE ADOPTION AND SAFE FAMILIES ACT TO THE PETITIONER TO TERMINATE HER PARENTAL RIGHTS, REQUIRING REVERSAL OF THIS ORDER (42 U.S.C. 673 et. Seq)

Under the Adoption and Safe Families Act, states are awarded $4,000.00 for each child adopted from the public child welfare system.  Departments of Social Services, acting as the adoption agencies, are in turn awarded funds.  42 U.S.C. 673 TA \l "42 U.S.C. 673" \s "42USC673" \c 7 .  See Appendix attached hereto, U.S. Dept. of Health and Human Services adoption bonuses to states.

It is a direct conflict of interest for the petitioning party in a TPR action, DSS, whose alleged goal it is to reunify families under the Juvenile Code, to in turn be awarded funds for adopting out the children.

This type of arrangement is akin to years ago in this state where justices of the peace were paid based upon the number of people they found guilty.  This scenario, of course, did not pass constitutional muster and neither should this type of arrangement with DSS.  DSS should not be allowed to petition for termination then in turn receive funds for adopting the children.

IV. IN O4 J 16 THE TRIAL COURT ERRED IN CONCLUDING IN #3 THAT THE PARENTAL RIGHTS SHOULD BE TERMINATED WITH RESPECT TO A.A.E. AS A PERMANENT HOME CAN BE FOUND FOR H.M.E. (R.p. 331).

Whether or not a permanent home can be found for HME is irrelevant with regards to the case of AAE.  This is not an appropriate finding in the order regarding AAE.  Therefore, this conclusion of law is not adequately supporting by clear, cogent, and convincing facts.

V. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(A)(1) WITH RESPECT TO THE MINOR CHILDREN. 

(Assignment of Errors #1, 2, 3, 4, 5, 6, 7, 8, 36, 37)

N.C.G.S. §7B-1111(a)(1) TA \l "N.C.G.S. §7B-1111(a)(1)" \s "7B-1111(a)(1)" \c 2  allows for termination upon a finding that the parent has abused or neglected the juvenile as defined in 7B-101 TA \l "N.C.G.S. §7B-101" \s "7B-101" \c 2 .  The question for this court is whether there was clear, cogent, and convincing evidence to support the findings of fact and whether the conclusion that grounds existed under N.C.G.S. §7B-1111(a)(1) TA \s "7B-1111(a)(1)"  is supported.

A finding of neglect must be based on evidence of neglect at the time of the termination proceeding.  In re Beasley 147 N.C. App. 399, 555 S.E.2d 643 (2001) TA \l "In re Beasley 147 N.C. App. 399, 555 S.E.2d 643 (2001)" \s "InreBeasley" \c 1 .  It cannot just be based upon past conditions which no longer exist.  In re Dhermy, 588 S.E.2d 555 (2003) TA \l "In re Dhermy, 588 S.E.2d 555 (2003)" \s "InreDhermy" \c 1 .

When evidence of past neglect is introduced, the trial court must also consider evidence of changed conditions in light of evidence of past neglect.  In re Beasley, TA \s "InreBeasley"  supra.  This is especially true when the parents have not had custody for a significant period of time prior to the termination hearing.  In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000) TA \l "In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000)" \s "InreBrim" \c 1 ; In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997). TA \l "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" \s "InreYoung" \c 1 
This court has specifically held that when a child is taken out of the home based upon domestic violence, it is improper to terminate absent a showing of subsequent domestic violence.  In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25, aff’d 356 N.C. 68, 565 S.E.2d 81 (2001) TA \l "In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25, aff’d 356 N.C. 68, 565 S.E.2d 81 (2001)" \s "InrePierce" \c 1 .  In the case at hand, there was no evidence presented whatsoever of subsequent domestic violence.  In fact, the evidence was that counseling had helped the father and that there had been no more domestic violence.

The trial court has an affirmative duty to look at changed conditions.  In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847, rev denied 314 N.C. 115, 332 S.E.2d 490 (1984) TA \l "In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847, rev denied 314 N.C. 115, 332 S.E.2d 490 (1984)" \s "InreMcDonald" \c 1 .

In this case, there was little current evidence regarding the parents.  The majority of the findings of fact center around incidents that happened when HME was a baby.  HME was over three years old at the time of the termination hearing.  There are very few findings of fact in AAE’s order that actually concern AAE. Most of the facts concern HME, not AAE.

There is just not sufficient clear, cogent, and convincing evidence of neglect at the time of the TPR proceeding.  Both parents testified they were working, had been steadily employed, and had not had incidents of domestic violence at the time of the hearing.  DSS could not contradict this.  The only new evidence DSS had to present was that the couple’s rental furniture had been repossessed.  Having your furniture repossessed does not mean that your children are neglected.  These findings were not proven by clear, cogent, and convincing evidence and further the findings are not sufficient to support a conclusion of neglect.

VI. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(a)(2) WITH RESPECT TO BOTH CHILDREN.

(Assignment of Errors 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 38, 39, 40)

N.C.G.S. §7B-1111(a)(2) TA \l "N.C.G.S. §7B-1111(a)(2)" \s "7B-1111(a)(2)" \c 2  allows for termination if a parent has willfully left the juvenile in foster care for more than 12 months without showing to the satisfaction of the Court that reasonable progress under the circumstances has been made in correcting those conditions which led to removal.  The question for this Court is whether there was clear, cogent, and convincing evidence by which to make the findings of fact and whether those findings adequately support the conclusion that 7B-1111(a)(2) TA \s "7B-1111(a)(2)"  was met.

This was not a ground alleged in the petition of AAE (T.p. 14) and further, the DSS attorney stated that she was not pursuing this ground with respect to AAE.  (T.p. 157).  Therefore, this is not a proper finding and conclusion in AAE’s order.  AAE had not been in foster care for more than 12 months, as stated by the DSS attorney.  (T.p. 157).  Therefore, it is an erroneous finding and an erroneous conclusion of law based upon those findings.

With respect to HME, the child had been in foster care for more than 12 months; however, there was sufficient evidence that the parents had made significant progress from the time that the children were taken.  They were gainfully employed (T.pp. 104, 188) had been living in the same apartment for approximately eight months (T.p. 119), and had not had domestic violence episodes.  (T.p. 105).  The parents also completed all of their counseling.  (T.p. 128).  These were the main concerns of DSS that led to removal and the parents changed those circumstances by the time of the TPR.

This conclusion of law is not supported by the evidence. 

VII. THE TRIAL COURT ERRED IN DETERMINING THAT GROUNDS FOR TERMINATION EXISTED UNDER N.C.G.S. 7B-1111(a)(3).

(Assignments of Error 19, 20, 21, 22, 23, 41)

N.C.G.S. §7B-1111(a)(3) TA \l "N.C.G.S. §7B-1111(a)(3)" \s "7B-1111(a)(3)" \c 2  concerns the grounds for failure to pay support.

The order states that the father is under an order to pay child support.  Counsel cannot find where this order was introduced into evidence or taken judicial notice of.

Furthermore, the father testified that he did pay some child support through wage withholding, and the social worker stated that “they are paying support.”  (T.p. 67, line 1).

IX.
THE TRIAL COURT ABUSED ITS DISCRETION IN DETERMINING THAT IT WAS IN THE BEST INTEREST OF THE MINOR CHILDREN THAT THE PARENTAL RIGHTS OF THE MOTHER BE TERMINATED. 

(Assignment of Errors 42, 43).

Peterson v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994) TA \l "Peterson v. Rogers, 337 N.C. 397, 445 S.E.2d 901 (1994)" \s "PetersonvRogers" \c 1  reiterated the fundamental rights of biological parents to raise their children.  This fundamental right should not be taken away from a parent unless extreme circumstances exist.  This case does not exhibit circumstances justifying such a radical treatment.

Trial courts must consider the best interests of the child, whether it be a dispositional hearing or review hearing.  In re Shue, 63 N.C. App. 76, 303 S.E.2d 636, aff’d as modified 311 N.C. 586, 319 S.E.2d 567 (1983) TA \l "In re Shue, 63 N.C. App. 76, 303 S.E.2d 636, aff’d as modified 311 N.C. 586, 319 S.E.2d 567 (1983)" \s "InreShue" \c 1 .  The best interests of the child are the polar star by which a court’s discretion is guided.  Bost v. Nortwick, TA \s "BostvNortwick"  117 N.C. App. 1 449 S.E.2d 911, appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1994).  The question for this Court is whether the trial court abused its discretion in determining that it was in the best interests of the minor children for the parental rights to be terminated.

In Bost, TA \s "BostvNortwick"  the appellate court determined that the trial court had erred in determining that it was in the best interests of the children to terminate the parental rights of the father.  The court, citing Peterson v. Rogers, TA \s "PetersonvRogers"  337 N.C. 397, 445 S.E.2d 901 (1994), emphasized the importance that biological parents should have their children:

Although a trial court "might find it to be in the best interest of a legitimate child of poor but honest, industrious parents" that his custody be given to a more affluent person, such a finding "could not confer a right as against such parents who had not abandoned their child, even though they had permitted him to spend much time" with the more affluent person. . . . Instead, "parents' paramount right to custody would yield only to a finding that they were unfit custodians because of bad character or other, special circumstances. . . . ."

Id. TA \s "PetersonvRogers"  at 403, 445 S.E.2d at 904 (citation omitted).

In the case at hand, the parents were poor and were evicted from several residences.  As the father was a roofer, his work could be seasonal, particularly in the mountain regions.  (T.p. 126).  One of DSS’s main objections with the couple is that they got evicted several times.  The social worker made it clear that the foster parents were “more than willing” to adopt these cute little girls.  (T.p. 39).  Just because the girls may be better off with the foster parents financially isn’t a reason to terminate the rights of the parents in order for the foster parents to adopt.

VIII. THE TRIAL COURT WAS WITHOUT JURISDICTION TO ADJUDICATE THE PETITION TO TERMINATE THE PARENTAL RIGHTS OF THE RESPONDENT MOTHER AS TO A.A.E. AND H.M.E. AND TO ENTER AN ORDER ON SAME AS THE TIME FRAMES AS REQUIRED BY N.C.G.S. §7B-1109 AND 7B-1110 WERE NOT FOLLOWED.

(Assignments of Error 44, 45)

North Carolina’s Juvenile Code contains a time limit as to when the order in a TPR case shall be entered; namely within thirty days.  N.C.G.S. 7B-1109 TA \s "7b-1109"  and 7B-1110 TA \l "N.C.G.S. §7B-1110" \s "7B-1110" \c 2 .  An adjudicatory order “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.”  N.C.G.S. §7B-1109(e) TA \l "N.C.G.S. §7B-1109(e)" \s "7B-1109(e)" \c 2 .  Similarly, any dispositional order terminating a parent’s parental rights “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing”.  N.C.G.S. §7B-1110(a) TA \l "N.C.G.S. §7B-1110(a)" \s "7B-1110(a)" \c 2 .

The order in this case was entered more than thirty days after the hearing and thus, the trial Court was without jurisdiction to sign the order.

For questions of subject matter jurisdiction, the standard of review is de novo.  See, e.g., Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002) TA \l "Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. App. 737, 740, 571 S.E.2d 588, 590 (2002)" \s "RaleighvBoard" \c 1 ; Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997) TA \l "Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C. App. 457, 468, 481 S.E.2d 685, 692 (1997)" \s "BeauchesnevUNCCH" \c 1 .  Under the de novo standard, the trial court is required to consider the question of jurisdiction "anew, as if not previously considered or decided" by the Board.  Raleigh Rescue Mission, TA \s "RaleighvBoard"  153 N.C. App. at 740, 571 S.E.2d at 590.  Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (N.C. Ct. App. 2003)" \s "HarpervAsheville" \c 1 Harper v. City of Asheville, 160 N.C. App. 209, 213-214 (N.C. Ct. App. 2003)
.  Subject matter jurisdiction may properly be raised for the first time on appeal.  N.C.R. App. P. 10(a) (2005) TA \l "North Carolina Rules of Appellate Procedure 10(a) (2005)" \s "10(a)" \c 4 .  See State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976) TA \l "State v. Beaver, 291 N.C. 137, 140-41, 229 S.E.2d 179, 181 (1976)" \s "StatevBeaver" \c 1 .

Case law has held that “shall” is mandatory language, whereas “may” makes it optional.  The requirement of the order being entered within thirty days is a “shall,” not a “may.”  It is presumed that no meaningless or useless words or provisions are used in a statute, but that each word or provision is to be given some effect.  Jackson v. Board of Adjustment, 275 N.C. 155, 166 S.E.2d 78 (1969) TA \l "Jackson v. Board of Adjustment, 275 N.C. 155, 166 S.E.2d 78 (1969)" \s "JacksonvBoard" \c 1 ; 82 C.J.S., Statutes, §316, pp. 551-552 TA \l "82 C.J.S., Statutes, §316, pp. 551-552" \s "82CJS316" \c 3 .  The statutory use of the word “shall” is a mandate and failure to follow the mandate of a statute is error.  In such an instance, the Appellants need not show prejudice.  In Re Wade, 67 N.C. App. 708, 711 (1984) TA \l "In Re Wade, 67 N.C. App. 708, 711 (1984)" \s "InreWade" \c 1 ; In Re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986) TA \l "In Re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986)" \s "InReWalker" \c 1 ; In Re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985) TA \l "In Re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985)" \s "InReJohnson76" \c 1 ; In Re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987) TA \l "In Re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987)" \s "InReMitchell" \c 1 .

Recently, the North Carolina Supreme Court reiterated several basic principles when looking at whether language is directive or mandatory:

In interpreting a statute, this Court must first discern the legislative intent in passing the statute. State v. Buckner, 351 N.C. 401, 408, 527 S.E.2d 307, 311 (2000).  In ascertaining intent, we look first to the plain language of the statute.  State v. Anthony, 351 N.C. 611, 614, 528 S.E.2d 321, 322 (2000).  Where the words of a statute are clear and unambiguous, the words will be given their plain and definite meaning.  State v. Jackson, 353 N.C. 495, 501, 546 S.E.2d 570, 574 (2001).

State v. Roache,  ___ N.C. ___, ___ S.E.2d ____ (522A01, May 7, 2004) TA \l "State v. Roache,  ___ N.C. ___, ___ S.E.2d ____ (522A01, May 7, 2004)" \s "StatevRoache" \c 1 .  See also Commissioner of Labor v. House of Raeford Farms, Inc., 124 NC App. 349, 477 S.E.2d 230 (1996) TA \l "Commissioner of Labor v. House of Raeford Farms, Inc., 124 NC App. 349, 477 S.E.2d 230 (1996)" \s "CommishvHouse" \c 1  (construing N.C.G.S. §95-242(a) TA \l "N.C.G.S. §95-242(a)" \s "95-242(a)" \c 2 ); State ex rel. Utilities Commission v. Empire Power Co., 112 N.C. App. 265, 277, 435 S.E.2d 553, 559 (1993) TA \l "State ex rel. Utilities Commission v. Empire Power Co., 112 N.C. App. 265, 277, 435 S.E.2d 553, 559 (1993)" \s "NCUCvEmpire" \c 1 , citing North Carolina Art Society v. Bridges, State Auditor, 235 N.C. 125, 130, 69 S.E.2d 1, 5 (1952) TA \l "North Carolina Art Society v. Bridges, State Auditor, 235 N.C. 125, 130, 69 S.E.2d 1, 5 (1952)" \s "SocietyvBridges" \c 1 .

Time limits are considered to be jurisdictional if the legislative intent is “apparent.”  See Spiers v. Davenport, 263 N.C. 56, 138 S.E.2d 762 (1964) TA \l "Spiers v. Davenport, 263 N.C. 56, 138 S.E.2d 762 (1964)" \s "SpiersvDavenport" \c 1  interpreting the Machinery Act which required counties to complete tax valuations by a certain date.

In Spiers, TA \s "SpiersvDavenport"  the Court held that property must be assessed and valued by the required date so that the taxes could be assessed.  The Court reasoned that if property was not valued within the statutory time period, the other time limits provided in the statute could not be met and the entire tax process would be disrupted.

Similarly, in the Juvenile Code, the Legislature set forth an entire series of time frames within which review hearings must be held, adjudications held, TPR’s held, order entered, etc.  It is apparent that the Legislature intended these time frames to be jurisdictional just as in Spiers. TA \s "SpiersvDavenport"   If the time frames are not followed, then the entire juvenile process will be disrupted, causing delay in obtaining a permanent and safe plan for children.  In fact, the Legislative policy of the Juvenile Code is to “recognize the necessity for any juvenile to have a permanent plan of care at the earliest possible age, while at the same time recognizing the need to protect all juveniles from the unnecessary severance of a relationship with biological or legal parents.”  N.C.G.S. §7B-1100(2) TA \l "N.C.G.S. §7B-1100(2)" \s "7B-1100(2)" \c 2 .

Requiring that hearings be held within specific time limits and requiring the resulting orders to be entered swiftly thereafter advances both goals of providing permanent plans for children and protecting them from severance of a parental relationship unless necessary.

DSS first took custody of the oldest child, HME, in July, 2002.  The child was returned to the parents for a brief period in 2003.  Other than those couple of weeks, the child was apart from her parents for the majority of her life, from July, 2002, until January, 2005, when the TPR order was entered.  This fact was then held against the parents in that they were repeatedly told that the children had been in foster care too long to be returned.  (T.p. 120, lines 5-6; T.p. 153, line 18).  Unfortunately, the parents are victims of the system in that the system took so long to bring this matter to completion, and by that time everyone thought that the children had been apart from the parents for too long. 

The TPR hearing was held December 9, 2004, and the order was not filed with the clerk until January 20, 2005.  (R.pp. 334, 324).  Thus the time frames were not met.

CONCLUSION

Shannon Mahala did nothing overtly to harm her children and sought the help of DSS, yet all she got in return was her children taken away from her.

DSS had an extremely weak case.  This is clearly shown in the order where almost all of the “facts” that constituted the termination on AAE concerned another child, HME!  DSS had nothing to show about AAE except the father wrapped the child tightly in a blanket.  This is not neglect.

With respect to HME, all DSS could show was that the father tried to feed her a noodle when she was a newborn, which occurred over three years prior to the hearing.

DSS’s evidence was so poor at the hearing, their only witnesses were 1) the social worker 2) Ms. Mahala’s sister whose testimony was only to prove that Ms. Mahala wasn’t living with her on one occasion when she told DSS she was and 3) a guy from Rent-A-Center (who didn’t take the stand) to show that the parents had their rental furniture repossessed.  This is all DSS could come up with – that Ms. Mahala told them an untruth once about where she was living and that she had her rental furniture repossessed.  A TPR hearing should consist of far more weighty issues than these.

There were no allegations of drugs or alcohol.  The fact is that the parents were poor, and for this they lost their children.  They had a hard time maintaining housing and had some minor issues with domestic violence.  Yet, even that had changed by the time of the hearing.  DSS can not and did not affirmatively prove during this hearing that Ms. Mahala had laid one hand on those children to harm them.  They only had a couple of instances with respect to the father, which do not rise to the level of neglect necessary in a TPR proceeding.

DSS told them that the children had been in foster care too long.  This wasn’t the parents fault, however.  They can’t change the judicial system.  They shouldn’t be penalized because it took the system almost three years to hear a TPR proceeding from the time that HME was originally taken into custody.

Shannon Mahala trusted the social worker.  Yet at the hearing the social worker appeared to pick and choose what details she presented and a very different picture was given when the parents testified to the same events as the social worker.

To top it all off, the trial judge failed to make adequate findings and delegated her fact finding duty to the attorney for DSS.  The findings of fact in the TPR orders were copied almost verbatim from prior orders and summaries.  The judge failed her job in making findings, therefore this Court cannot adequately conduct review. 

Respectfully submitted this the ___ day September, 2005.
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