Chapter 12: Advising Clients on Collateral
Matters and Consequences of Commitment
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Overview

Immediate consequences resulting from restrictions on freedom of movement
ensue upon the involuntary commitment of a competent adult or minor, or the
voluntary admission of a minor or an incompetent adult. Other effects may be
experienced during the term of commitment or admission, such as forced
medication. Some of the most serious and long-lasting consequences attach after
release or discharge from the facility. This chapter will explore some of the more
serious consequences of commitment or admission both during the inpatient stay
and after discharge or release.

Terminology Used in this Chapter

“Client” is “an individual who is admitted to and receiving service from, or who
in the past had been admitted to and received services from, a facility.” G.S.
122C-3(6).

“Client advocate” is “a person whose role is to monitor the protection of client
rights or to act as an individual advocate on behalf of a particular client in a
facility.” G.S. 122C-3(7).

“Human rights committees” are “responsible for protecting the rights of clients
... at each State facility and for each area authority and county program.” G.S.
122C-64.

“Qualified professional” is the “individual with appropriate training or experience
as specified by the General Statutes or by rule of the Commission in the fields of
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mental health or developmental disabilities or substance abuse treatment or
habilitation, including physicians, psychologists, psychological associates,
educators, social workers, registered nurses, certified fee-based practicing pastoral
counselors, and certified counselors.” G.S. 122C-3(31).

Firearm Ownership and Possession

Generally. The Federal Gun Control Act contains provisions prohibiting the
ownership or possession of a firearm by certain persons because they have been
committed or have been adjudicated as a “mental defective.” The federal statute
provides:

“It shall be unlawful for any person—

(4) who has been adjudicated as a mental defective or who has been
committed to a mental institution;

to ship or transport in interstate or foreign commerce, or possess in or
affecting commerce, any firearm or ammunition; or to receive any firearm
or ammunition which has been shipped or transported in interstate or foreign
commerce.”

18 U.S.C. 922(g).

The statute prohibits not only gun ownership but also possession by certain
persons. In North Carolina a person “adjudicated as a mental defective” would
appear to encompass one adjudicated to be incompetent in a special proceeding
before the clerk of superior court. Determining who is included in the phrase
“committed to a mental institution,” however, is not clear-cut. Involuntarily
committed adults would evidently fall under the statutory definition. It is less
clear whether involuntarily committed minors, voluntarily admitted incompetent
adults and minors, and adults admitted pursuant to a petition for involuntary
commitment but discharged prior to hearing are included. Counsel should
therefore inform all of these clients of the federal law and its possible application.

The ability to own or possess a firearm can be important for a number of reasons.
Military service and law enforcement are two of a number of professions that
require the ability to legally own and possess a firearm. Many people also enjoy
hunting, recreational shooting, and gun collecting, while others desire to keep a
firearm for personal safety.

Counsel may advise a client who has not been previously committed of the
options to sign in as a voluntary patient if a competent adult or to continue the
case pending discharge as strategies to lessen the potential for being found to be
“committed to a mental institution” under the federal statutes. The lack of clarity
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and the importance of adhering to the federal statutes should be emphasized, with

advice to consult an attorney outside the hospital if there is an issue of possessing

a firearm, obtaining a permit to own a firearm, or keeping a firearm pursuant to an
existing permit.

Involuntary commitment and the Federal Gun Control Act. A further
discussion of relevant federal statutes and regulations and state statutes, as well as
a review of case law interpreting 18 U.S.C. 922(g)(4), is contained in a paper
entitled “Involuntary Commitment and the Federal Gun Control Act,” presented
at the Second Annual Civil Commitment Conference (Jan. 23, 2004). The paper is
reprinted in Appendix E infra. Counsel is referred to this Appendix for additional
information concerning the Federal Gun Control Act, particularly page 6,
“Advising Your Client.”

12.4 Driving Privileges

Report of involuntary substance abuse commitment to DMV. The North
Carolina Statutes provide that the clerk of superior court of the county of
adjudication must report to the Commissioner of the Department of Motor
Vehicles (DMV) “[i]f any person shall be adjudicated as incompetent or is
involuntarily committed for the treatment of alcoholism or drug addiction. . . .”
G.S. 20-17.1(b).

Determination by DMV. The statute requires the Commissioner to “make
inquiry into the facts for the purpose of determining whether such person is
competent to operate a motor vehicle.” G.S. 20-17(a). The driving privileges of
the person must be revoked unless the Commissioner is “satisfied that such person
is competent to operate a motor vehicle with safety to persons and property. . ..”
1d. There are provisions for appeal of the revocation of driving privileges to the
Commissioner, with the “right to a review by the review board . . . upon written
request filed with the Division.” Id.

Medical report form. The DMV may require a medical evaluation as part of a
review of a person’s driving privileges. The DMV has developed a Medical
Report Form to be filled out by the physician performing the evaluation. Failure
to obtain an evaluation and to return the medical report to the DMV can lead to
revocation of driving privileges.

Advising the client. A client facing involuntary commitment for substance
abuse treatment should be advised of the possible loss of driving privileges. After
involuntary substance abuse commitment, the client may receive a notice of a
review by the DMV along with a request to obtain a medical evaluation. In some
instances, however, driving privileges have reportedly been revoked by the DMV
upon receipt of the notice of substance abuse commitment. The client must then
appeal and present evidence of the ability to drive safely. Attorney representation
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is not required but may be important in prevailing upon appeal. Counsel should
advise the client that representation on issues related to driving would have to be
obtained from a privately-retained attorney.

Because the ability to drive legally can be essential for transportation to work and
for independent living, this issue should be stressed to the client. Possible
strategies for avoiding the issue are signing in as a voluntary patient, agreeing to
an involuntary mental health commitment, and continuing the case from week to
week while inpatient treatment is received, followed by either voluntary
outpatient treatment or involuntary mental health outpatient commitment, if
recommended.

12.5 Restrictions on Patient Rights

Generally. Some statutory rights of patients in an inpatient facility may be
limited or restricted under certain prescribed conditions. When discussing an
upcoming commitment hearing, counsel may decide not to discuss these rights
and the conditions under which they may be limited or restricted unless the client
asks about them. The information may be confusing and may divert the client’s
attention from the issues and decisions to be made in regard to the commitment
hearing.

The client more often will contact counsel after a limitation or restriction is
imposed. Counsel will need to review the client’s patient records, talk with the
client, and talk with the appropriate qualified professionals to determine if the
limitation or restriction is within the statutory guidelines. If it is not, counsel
should talk with the attending physician, the client advocate, or other appropriate
person to address the violation of rights. At state psychiatric hospitals, the
violation may be reported to the Human Rights Committee if resolution cannot be
reached.

If the restriction or limitation is allowed by statute, counsel should discuss further
with the client the circumstances surrounding the limitation or restriction of
rights. If the limitation or restriction appears to have been properly imposed,
counsel should explain to the client the requirements of the statutes and discuss,
perhaps in conjunction with the treatment team, a plan for the client to work
toward easing or eliminating the limitation or restriction of a statutory right.

The statutory rights discussed below may be restricted or limited as prescribed by
statute. Non-restrictable rights are not included in this discussion.

Forced medication of involuntary patients. Treatment, except for that
requiring express written consent, may be given to a person under involuntary
commitment in some circumstances despite the refusal of the client, the client’s
legally responsible person, the health care agent named pursuant to a valid health
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care power of attorney, or a valid advance instruction. Treatment may be forcibly
administered

“in the event of an emergency or when consideration of side effects related
to the specific treatment measure is given and in the professional judgment,
as documented in the client’s record, of the treating physician and a second
physician, who is either the director of clinical services of the facility, or the
director’s designee, either:

(1) The client, without the benefit of the specific treatment measure, is
incapable of participating in any available treatment plan which will
give the client a realistic opportunity of improving the client’s
condition;

(2) There is, without the benefit of the specific treatment measure, a
significant possibility that the client will harm self or others before
improvement of the client’s condition is realized.”

G.S. 122C-57(e).

The following treatment cannot be given without the express written consent of a
competent, capable client: electroshock therapy; experimental drugs or
procedures; or surgery other than emergency surgery. G.S. 122C-57(f).

Physical restraint or seclusion. A client, however committed or admitted, may
be physically restrained or secluded “only when there is imminent danger of
abuse or injury to the client or others, when substantial property damage is
occurring, or when the restraint or seclusion is necessary as a measure of
therapeutic treatment.” G.S. 122C-60(a).

Restrictable rights of adults. Certain rights of adult clients enumerated by
statute may be limited or restricted by a qualified professional. These are the right
to: make and receive confidential telephone calls; receive visitors during times
specified by statute; meet by mutual consent with others under appropriate
supervision; make visits outside the facility unless committed or admitted in
regard to certain criminal proceedings; be outside and have access to exercise
facilities several times a week; keep and use personal clothing and possessions
legally permitted, unless the person is being held to determine capacity to proceed
in criminal court; participate in religious worship; keep and spend a reasonable
sum of money; retain a driver’s license, unless otherwise prohibited by Chapter
20 of the General Statutes (see supra § 12.4); and have personal storage space for
private use. G.S. 122C-62(b).

The qualified professional responsible for the client’s treatment plan must write in

the client’s record detailed reasons for the restriction or limitation. The
restrictions must be reasonable and related to the client’s treatment needs. They

NC Civil Commitment Manual | May 2006 | © SOG & IDS 149



Ch. 12: Collateral Matters and Consequences of Commitment

150

12.6

shall be effective for no more than 30 days and must be reviewed every seven
days, but may be renewed by written statement of the qualified professional in the
client’s record. G.S. 122C-62(e).

Restrictable rights of minors. Certain rights of minors enumerated by statute
may be limited or restricted by a qualified professional. These are the right to:
make and receive telephone calls; send and receive mail and have access to
writing materials, postage, and staff assistance when necessary; receive visitors at
times specified by statute under appropriate supervision; receive special education
and vocational training in accordance with federal and State law; be outside daily
and participate in play, recreation, and physical exercise on a regular basis; keep
and use personal clothing and possessions legally permitted, unless the person is
being held to determine capacity to proceed in criminal court; participate in
religious worship; have individual storage space; keep and spend a reasonable
sum of money; and retain a driver’s license, unless otherwise prohibited by
Chapter 20 of the General Statutes (see supra § 12.4). G.S. 122C-62(d).

The qualified professional responsible for the client’s treatment plan must write in
the client’s record the detailed reasons for the restriction or limitation. The
restrictions must be reasonable and related to the client’s treatment needs. They
shall be effective for no more than 30 days and must be reviewed every seven
days, but may be renewed by written statement of the qualified professional in the
client’s record. G.S. 122C-62(e).

Expunction of Minors’ Records of Admission and Commitment

Court records regarding an admission or commitment of a minor may be
expunged after the minor has “both been released and reached adulthood. . . .”
G.S. 122C-54(e). The request may be made by the individual admitted or
committed or by the individual’s legally responsible person. /d. The records of the
admission and commitment of minors are confidential special proceedings records
maintained by the clerk of court. Records may be maintained in separate counties
if petitions were filed or treatment was received in more than one county.

The statute provides that the minor and the legally responsible person “shall be
informed in writing by the court of the right provided by this subsection at the
time that the application for admission is filed with the court.” /d. Because
application for voluntary admission may be made at the facility or a petition for
involuntary commitment may be filed by someone other than the legally
responsible person without the minor being present, it is uncertain whether this
notice is being accomplished. Counsel should advise minor clients of the right to
have the court records expunged (erased), and to seek assistance of the clerk of
court to do so after being released and reaching the age of 18.
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12.7 Civil Rights and Remedies
The statute states that, unless otherwise provided,

“each adult client of a facility keeps the same right as any other citizen of
North Carolina to exercise all civil rights, including the right to dispose of
property, execute instruments, make purchases, enter into contractual
relationships, register and vote, bring civil actions, and marry and get a
divorce, unless the exercise of a civil right has been precluded by an
unrevoked adjudication of incompetency. This section shall not be construed
as validating the act of any client who was in fact incompetent at the time he
performed the act.”

G.S. 122C-58.

Clients often have legal issues that are beyond the scope of counsel’s
representation for the admission or commitment. Counsel should advise the client
of the need to seek separate counsel for these issues. Special Counsel is not
allowed to engage in the private practice of law. G.S. 122C-270. Representation
by appointed counsel on other legal issues could lead to confusion concerning the
attorney’s role with both the client and the treatment provider.
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