North Carolina Leaders Unite in Support of Funding for Indigent Defense
PRESS RELEASE. Office of Indigent Defense Services (“IDS”). Durham, NC. May 12, 2011.

Leaders within North Carolina’s justice system, as well as advocates for the poor and racial
minorities, are uniting against the draconian underfunding of indigent defense in the House
version of the budget, which would result in a deficit next fiscal year of more than $30 million
(one-third of IDS’ current funding for private appointed counsel). In the past weeks, five former
Chief Justices of the Supreme Court of North Carolina have urged the General Assembly to
appropriate adequate funds for IDS, which fulfills the State’s constitutional and statutory
obligations to provide poor people with competent counsel. Their voices have been joined by the
Deans of six North Carolina law schools, leaders of the NC Bar Association, NC Association of
Public Defenders, NC State Conference of the NAACP, and NC Advocates for Justice Task
Force on Racial and Ethnic Bias in the Criminal Justice System, and The Darryl Hunt Project for
Freedom and Justice. Their collective message is that the House version of the budget will result
in an insufficient number of qualified private attorneys who are willing to handle the State’s
indigent caseload, crushing caseloads in public defender offices, additional delays in an already
overburdened court system, and an increase in wrongful convictions of innocent persons and
ineffective assistance of counsel claims, which will cost the taxpayers more to rectify after the
fact and have a disproportionately negative impact on poor people of color.

Almost 50 years ago, with soaring rhetoric in the case of Gideon v. Wainwright, the United
States Supreme Court stated that “reason and reflection require us to recognize that in our
adversary system of criminal justice, any person haled into court, who is too poor to hire a
lawyer, cannot be assured a fair trial unless counsel is provided for him. This seems to us to be
an obvious truth. . . . . The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in ours.”® In the years since
the Gideon decision, our General Assembly has wisely recognized that the same obvious truth
applies to important civil matters that involve serious consequences for our citizens, services that
are also funded by IDS. “The obvious truth that a lawyer is necessary to ensure a fair trial
requires more than a person with a law license standing next to a defendant or respondent in
court. Effective representation in both criminal and civil cases takes time and skill, and our State
will only receive the level of justice that it is willing to fund.”?

Today, in criminal and other proceedings in many state courts, counsel * “often is supplied in
ways that make a mockery of the great promise of the Gideon decision . . . . Not only does this
failure deny justice to the poor, it adds costs to the entire criminal justice system.” ™ In addition,
it disproportionately impacts racial and ethnic minorities, who “are more likely to live in poverty
and are therefore more likely to rely upon appointed counsel.” In contrast with many of these
other States, North Carolina currently has one of the strongest indigent defense systems in the

! Gideon v. Wainright, 372 U.S. 335, 344 (1963).

2 Letter from NC Law School Deans (May 10, 2011).

® Letter from Former Chief Justices (Apr. 29, 2011), quoting Justice Denied: America’s Continuing Neglect of Our
Constitutional Right to Counsel 2 (Nat’l Right to Counsel Committee, 2009).

* Letter from NCAJ Task Force on Racial and Ethnic Bias in the Criminal Justice System (May 3, 2011).



nation, a system that has become a “model” for many other jurisdictions.> The current strengths
and past weaknesses of that system are demonstrated by the recent revelations of numerous
wrongful convictions and shoddy forensic evidence produced by our State Bureau of
Investigation’s crime laboratory, all of which has been brought to light through the dedication
and hard work of appointed attorneys and public defenders representing poor criminal
defendants.

The quality of North Carolina’s current system has been achieved at the same time that IDS has
controlled expenditures on indigent defense. Last fiscal year, IDS’ average per disposition
expenditures were quite modest ($379.42). In addition, while the average growth in per
disposition expenditures over the five years before IDS’ creation was 3.4%, the average growth
in per disposition expenditures over the nine years since IDS’ creation has been 0.3%. Thus, the
State’s increasing expenditures on indigent defense are attributable to an increasing indigent
caseload, rather than a rise in per case costs.

The proposed underfunding of indigent defense will decimate a system of which we should all be
proud and will lead to new violations of our citizens’ fundamental rights. It will also negatively
impact public safety by causing jail overcrowding and the potential dismissal of cases due to a
lack of defense counsel. Rather than joining other states’ race to the bottom, the General
Assembly should provide the funding that so many of our prominent leaders are saying is critical
to maintain a proud tradition of justice for all North Carolina citizens, regardless of their income.

Contacts:

Thomas K. Maher Danielle M. Carman

IDS Executive Director IDS Assistant Director/General Counsel
(919)-560-3380 (919) 560-3380
Thomas.K.Maher@nccourts.org Danielle.M.Carman@mccourts.org

> Letter from Rev. Dr. William J. Barber, 11, President of the NC State Conference of the NAACP (May 6, 2011).



April 29,2011

North Carolina General Assembly
Governor Beverly E. Perdue

Re:  Funding for the Court System and the Office of Indigent Defense Services

Dear Legislators and Governor Perdue:

We are writing as former Chief Justices of the Supreme Court of North Carolina to urge
you to appropriate adequate funding for the court system, including the Office of Indigent
Defense Services (“IDS”).

We recognize that the General Assembly is making difficult choices in challenging
economic times. However, we believe that proper funding and resources for the court system,
including the defense function, is not only critical to ensuring a sound and fair justice system and
public confidence in our courts, but required by our State and Federal constitutions.

It is our understanding that the current version of the House budget includes an $11.3
million reduction in IDS’ budget for next fiscal year, on top of a projected non-recurring shortfall
of about $12.8 million this fiscal year and $8 million in existing underfunding next fiscal year.
Thus, at the current rates for private assigned counsel, IDS is facing a deficit of more than $30
million next fiscal year, which represents approximately one-third of their funding for private
counsel. While we realize that the Legislature has expressed serious interest in a statewide
public defender system, and we support an appropriate expansion of our existing public defender
system, such a significant transition in the way that defense services are currently provided in our
State will take time and resources to implement. In the meantime, the deficit that IDS is facing
will result in severe rate reductions, payment delays, or both, which we believe will cause the
more skilled and experienced attorneys to remove themselves from the court appointed lists.
This will be particularly damaging in rural districts where there currently is no public defender
office and where establishing a new public defender office may not be cost effective.

As former Chief Justices, we can attest to the fact that a lack of competent defense
attorneys will increase the number of ineffective assistance of counsel and wrongful conviction
claims that are raised on direct appeal and in post-conviction, thereby increasing taxpayer costs
on the back end of cases and undermining public confidence in our criminal justice system. In
2009, the National Right to Counsel Committee, which was chaired by former Chief Justice
Rhoda Billings, observed the dangers posed by the failure of states to provide competent defense
attorneys:

[T]oday, in criminal and juvenile proceedings in state courts, . . .
[counsel] often is supplied in ways that make a mockery of the great



promise of the Gideon decision and the Supreme Court’s soaring
rthetoric. Throughout the United States, indigent defense systems are
struggling. Due to funding shortfalls, excessive caseloads, and a host
of other problems, many are truly failing. Not only does this failure
deny justice to the poor, it adds costs to the entire justice system. State
and local governments are faced with increased jail expenses, retrials
of cases, lawsuits, and a lack of public confidence in our justice
systems. In the country’s current fiscal crisis, indigent defense funding
may be further curtailed, and the risk of convicting innocent persons
will be greater than ever. Although troubles in indigent defense have
long existed, the call for reform has never been more urgent.

We also fear that drastic funding reductions for indigent defense will expose the State to
court challenges, which very well may succeed. Indeed, the damage to the criminal justice
system that flows from grossly inadequate funding for indigent defense has been illustrated in
numerous court cases and jurisdictions. Perhaps the most telling is the recent filing of a
challenge to the ability of the State to seek the death penalty in Philadelphia due to inadequate
funding of the defense. According to a motion filed this year in Commonwealth v. McGarrell et
al., Philadelphia’s failure to provide adequate funding for capital defense has led to the reversal
of a startling 66 death sentences based upon ineffective assistance of counsel. We urge you not
to allow North Carolina to join Philadelphia in this race to the bottom.

Thank you for your attention to our views and for the difficult work that you all are doing
on behalf of our great State.

Sincerely,

The Hon6rable Burley Mitchell

The Honorabfe Henry Frye



May 10, 2011

North Carolina General Assembly
Governor Beverly E. Perdue

Re:  Funding for the Court System, the Office of Indigent Defense Services,
and Legal Aid

Dear Legislators and Governor Perdue:

We are writing as Deans of North Carolina law schools to express our support for
adequate funding for the North Carolina criminal court system, including the courts
themselves, the prosecution, and the defense, as well as access to justice in civil cases
that are funded through the Office of Indigent Defense Services and North Carolina Legal
Aid.

Our law schools take great pride in producing skilled and energetic lawyers who
contribute to the proud tradition of justice in this State. Justice, of course, includes
justice for those who are powerless to defend themselves when the State seeks to take
their freedom, when counties seek to take their children, or when they are facing the loss
of their jobs and homes. We are therefore alarmed to see that the current budget
proposals include deep cuts to funding for the courts, indigent defense, and Legal Aid.
The cuts to the court system will severely hinder the courts’ ability to render justice for
all North Carolina citizens. The cuts to indigent defense and Legal Aid will mean that
poor criminal defendants and civil respondents in this State will be represented by
lawyers who are either paid so little, or who carry such large caseloads, that they do not
have the resources to provide effective, meaningful representation. We urge you not to
turn your backs on North Carolina’s constitutional obligation to provide effective
representation to criminal defendants who are unable to defend themselves, or North
Carolina’s moral obligation to ensure justice for its poor citizens who are embroiled in
serious civil disputes.

Almost 50 years ago, the United States Supreme Court stated that “reason and
reflection require us to recognize that in our adversary system of criminal justice, any
person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial
unless counsel is provided for him. This seems to us to be an obvious truth. . . .. The
right of one charged with crime to counsel may not be deemed fundamental and essential
to fair trials in some countries, but it is in ours.” Gideon v. Wainright, 372 U.S. 335, 344
(1963). Since that time, our Legislature has recognized that the same obvious truth
applies to a myriad of civil matters that involve serious consequences for our citizens.

The obvious truth that a lawyer is necessary to ensure a fair trial requires more
than a person with a law license standing next to a defendant or respondent in court.
Effective representation in both criminal and civil cases takes time and skill, and our



State will only receive the level of justice that it is willing to fund. This is particularly
true for the hundreds of thousands of poor people who cannot afford to hire their own
lawyers. In criminal cases, these people face the loss of their lives, the loss of their
freedom for decades, a lifetime of registration as a sex offender, and the loss of
seemingly minor rights such as their ability to drive to work and remain a productive
citizen. Some of these people are innocent, and many struggle with mental illness or
substance abuse in addition to their poverty. In civil cases, these people face other
serious infringements on their basic human rights, such as the loss of employment and
housing. States that have failed in their duty to provide lawyers who have both the time
and the skill to provide effective representation have found themselves with a criminal
justice system that renders the promise of Gideon hollow, and a civil justice system that
allows for the deprivation of fundamental rights without meaningful access to legal
representation. The proposed cuts to North Carolina’s indigent defense fund will mean
that private lawyers will barely cover their overhead and in essence be expected to work
for free, and that public defenders will have caseloads that will preclude effective
representation. In short, the proposed cuts will place North Carolina in the sad company
of those other states that have rendered the promise of Gideon hollow. The proposed cuts
to the court system and Legal Aid will have similar severe consequences for justice in
this State.

We recognize the reality of the budget situation, which is also affecting all of our
law schools as well as the educational system as a whole. We also recognize that
criminal and civil legal services must be provided in a cost-effective manner. We ask,
however, that the right to meaningful representation for our State’s poor not be
undermined through the failure to provide proper funding for the court system, indigent
defense, and Legal Aid. Indeed, it is even more important to protect these fundamental
rights during these difficult economic times when so many North Carolina citizens find
themselves impoverished.

Sincerely,

PR

Dean David F. Levi
Duke University School of Law

BUD. M

Dean Blake Morant
Wake Forest University School of Law
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Dean Raymond C. Pierce
North Carolina Central School of Law
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Dean Melissa A. Essary

Norman Adrian Wiggins School of Law
Campbell University

Dean George R. Johnson, Jr.
Elon School of Law

Interim Dean Dennis Stone
Charlotte School of Law
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May 5, 2011

The Honorable Beverly Eaves Perdue
Governor of North Carolina

State Capitol

Raleigh, North Carolina 27601

Members of the North Carolina Senate

Members of the North Carolina House of Representatives
Legislative Building

16 West Jones Street

Raleigh, North Carolina 27601

Funding for the Office of Indigent Defense Services

Dear Governor Perdue and Members of the General Assembly:

We are writing on behalf of the 16,000-member North Carolina Bar
Association to urge you to support adequate funding for North Carolina Office
of Indigent Defense Services (“IDS”).

We recognize that the severe state budget shortfall is laying many
difficult choices before you, our leaders. Nevertheless, proper funding and
resources for criminal defense are critical to ensuring a sound and fair justice
system for all our state’s citizens. We urge you to give the IDS budget every
consideration as a vital state program as you make budget decisions this year.

We understand that the current version of the House budget includes
an $11.3 million reduction in IDS funding for the 2011-12 fiscal year against
IDS’s continuation budget. This reduction would be in addition to a projected
non-recurring shortfall of about $12.8 million in the current fiscal year (2010-
11) attributable primarily to increased demand for indigent defense services,
as well as $8 million in projected underfunding for the 2011-12 fiscal year
based on anticipated demand. Thus, at the current rate of $75 per hour for
private court appointed counsel, IDS is facing a total shortfall of more than
$30 million next fiscal year, which represents approximately one-third of all
state funding for appointed private counsel.
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We understand that the General Assembly has expressed interest in a statewide public
defender system. That would be a major change, one that cannot be implemented quickly. In the
meantime, the funding shortfall IDS is facing will result in severe rate reductions for private
appointed counsel, payment delays, or both. We fear that the result will be widespread resignations
by more skilled and experienced attorneys from court-appointed lists. Judges could be forced to
appoint less qualified lawyers to represent indigent defendants. A crisis in the quality of our justice
system could occur.

Payment reductions and delays will also create a substantial hardship for the lawyers who
handle indigent cases, most of whom are solo practitioners or members of small law firms. These
lawyers are running small businesses that make positive contributions to their local economies.
Some years ago, the North Carolina Bar Association conducted an economic survey that determined
the operating costs of law firms of various sizes. After adjusting the survey results for inflation, the
operating expenses of one- to four-person law firms in North Carolina currently average more than
$58 per hour. As a result, the attorneys that IDS depends on to do the majority of the state’s court
appointed defense work are netting an average of $17 per hour at the current rate of $75 per hour,
which applies in all criminal cases other than capital cases. If that hourly rate is reduced by $10 per
hour, attorneys who accept court appointment will effectively earn less than North Carolina’s
minimum wage of $7.25 per hour. If IDS is expected to reduce hourly rates in an amount that would
cover a $30 million shortfall, the non-capital hourly rate would have to be set at an even lower level,
resulting in attorneys losing money whenever they handle an indigent case. That would drive many
of these small law firms away from this work or perhaps out of business, leaving IDS and the courts
without any way to provide indigent people with competent attorneys and further damaging local
economies all over the State.

IDS currently relies on attorneys in small law firms to serve as counsel in approximately two-
thirds of our State’s indigent cases. The current proposed reductions to IDS’s budget will decimate
our indigent defense system, as well as the court system as a whole. That, in turn, will leave our
poor citizens with shoddy or no representation and endanger their constitutional right to counsel.

We urge you not to allow that to happen.

Thank you for your attention to our concerns and for your service to our State.
Sincerely,

Eugene C. Pridgen Martin H. Brinkley
President President-Elect
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