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STATE OF NORTH CAR( LINA) IN THE C aNERAL COURT OF JUSTICE

AT ) O'CLOCK fIl PERIOR COURT DIVISION
cousrv OF MECKLEN~ ~

K 0 SUPERIORCOIJRI'

STATE OF NORTH CAROLINA )
)
)

vs. )
)
)
)

Defendant. )

ORDER

. This matter came on to be heard on the 10lb day ofJanuary, 2008 during the
regularly scheduled session of the Superior Court for the 26tb Judicial District ofNorth
Carolina in Mecklenburg County and was heard before the Honorable

Superior Court Judge presiding. The Defendant was represented by Attorney
Bill Powers. The State ofNorth Carolina was represented by Assistant District Attorney

After hearing the arguments ofcounsel and reviewing ofthe documents in the
court file, the Conrt makes the following findings:

1. That on January 2, 2007 the Defendant was charged with the implied consent
offense of driving while subject to an impairing substance in violation of
N,C.G.S. §20-138,l;

2. That the Defendant made a pre-trial motion to dismiss in which he contested his
arrest based on the lack ofprobable cause in the District Court Division of the
General Court ofJustice;

3. That the Honorable presiding in the District Court, made a
preliminary determination that the Defendant's pre-trial motion to dismiss based
on a lack ofprobable cause sbould be granted;

4. Tbat the Judge entered an Order making Findings ofFact and Conclusions
of Law pursuant to North Carolina General Statute §20-38.6;

5. That based upon this Court's review ofJudge Order, it appears the
District Court's Conclusions of Law granting the motion to dismiss are based
upon tbe Findings ofFact tbat are cited in his Order;



6. That this Court takes judicial notice that there is not a certified court reporter in
the District Court to produce a transcript from which this Court can determine
whether the District Court's Findings ofFact are supported by the evidence;

7. That pursuant to North Carolina General Statute §20-38.7 & §I5A-I432, the State
entered Notice ofAppeal on August 17, 2007 of the District Court's ruling and
alleged certain ultimate facts within the motion to dismiss challenging Judge

ruling;

8. That the matter is before this Court on the State's appeal;

9. That prior to hearing evidence in this Court, defendant, through counsel, has
moved to dismiss on various constitutional grounds including violations of equal
protection, due process, separation ofpowers, and the protection against former
jeopardy;

10. That after hearing the arguments ofcounsel and reviewing the applicahle legal
authorities, this Court adjudges that the statutes allowing the State to appeal the
District Court determination on Defendant's motion to dismiss based on a lack of
probable cause, including but not limited to N.C.G.S. §20-38.6 and § 20-38.7, are
in fact unconstitutional;

II. That this Court makes the following conclusions of law:

a. First, the statutes violate the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution and Article I, § 19 of the
North Carolina Constitution in that they create a class of defendants
separate from any other type ofdefendant and violate the defendant's
fundamental rights; and,

b. Second, the statutes violate the Due Process Clause of the Fourteenth
Amendment to the United States Constitution and Article I, § 19 ofthe
North Carolina Constitution in that they give one party, the State ofNorth
Carolina, an advantage of immediate appeal over another party, in this
instance, the Defendant, before a final judgment is entered; and,

c. Third, pursuant to State ofNorth Carolina v. Michael Lee Tutt, 171 N.C.
App. 518, 615 S.E.2d 688 (2005), and Article I, § 3 and Article IV, § I of
the North Carolina Constitution, the North Carolina Supreme Court
maintains exclusive authority to make rules ofpractice and procedure for
the General Court of Justice; and,

d.



f. Fifth, that pursuant to Article I, §3 and Article IV, § 1 ofNorth Carolina
Constitution, the District Court maintains exclusive original jurisdiction of
this matter absent specific amendments to the North Carolina Constitution
or provisions adopted by the Supreme COUlt ofNorth Carolina; and,

g. Sixth, that the statutes violate the Former Jeopardy Clause of the
Constitution.

BASED ON THE FOREGOING DETERMINATIONS, AND GOOD CAUSE
HAVlNG BEEN SHOWN, this Court orders that this matter be remanded to District
Court for findings consistent with this ruling.

IT IS THEREFORE, ORDERED, ADJUDGED & DECREED, this matter be
remanded to the District Court, which has exclusive original jurisdiction, for the entry of
an order consistent with this Court's findings.

--Entered this the _-L~_day ofJanuary, 2008.

The Ho orable
Superior Court
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STAlE OF NORTH CAROUNA )
)

CDUNTY OF MECKLENBURG )

~~
INTHE GENERAL CDURTOFJUSTICE

DISTRICT CDURT DIVISION

PRELIMINARY FINDING GRANTING
PRETRIAL MOTION TO DISMISSvs.

STA1E OF NORTH CAROUNA

~ ~.
.~.~\

. \"~~'::i::;~;~ .,-
TIllS CAUSE ,"~~~ the undersigned District CourtJudge on the date indicated
below. The Co 1f?~g evidence, hearing arguments of the parties and reviewing
relevant caselaw s the following findings:

FINDINGS OF FACT

1. That the Court hasjurisdiction over the Defendantand the subjectmatter of this
acuon,

2. That the Defendant was arrested by Charlotte-Mecklenburg PoliceOfficer
on the 2,d dayofJanuary, 2007.

3. That did not see the Defendantdriving or otherwise operatea motor
vehicle.

4. That responded to a call-for-service regarding an automobile "fender
bender" that resulted in veryminor damages.

5. That O began an accident investigation and laterquestioned Defendant
about the cause of the accident.

6. That pursuantto said investigation, said officerrequestedDefendant to submitto a
series of Standardized Field SobrietyTests (SFST's).

7. That Of trainingon such testing wasminimal at best, in that said
Officercould not testify to the test criterionregarding the proper administration and
petftJiIitliIt€ crf ~}'f,~rf's.

8. That specifically Officer had verylimited knowledge of field sobrietytesting
and could not testifyto "dues" or "cues" for anyof the respective tests.



9. That Officer testimonywas not credible in that it lacked sufficient reliability
basedon lackof experience, training andknowledge of the factors considered in
determining whether the accused performed satisfactorilyon saidSFST's.
Furthermore, Officer was unable to citehowthe Defendantfailed, whatwas
expected in performing saidtests or whyshe believed the Defendantwas appreciably
impaired.

10. That Officer confusedthe respective tests and couldnot recount
Defendant'sperformance to the Court'ssatisfaction in that she could not recall how
Defendant performed, positivelyor negatively, on virtually all thepsychophysical and
mentaldexteritytests.

11. That Officer did not have training on the AlcoSensordevice.

12. That AlcoSensor results werenot admitted into evidence.

13. That the State of North Carolina did not seeka continuance to obtainother evidence
and/or attempt to introduceAlcoSensor test results whenquestioned on the issue.

14. That Defendants performance on otherdexterity tests was good.

15. That Defendant saidhis Mes without issue.

16. That Defendantwas not unsteady on his feet.

17. That Defendant did not havered or glassy eyes.

18. That Defendant did not have slurred speech.

19. That Defendant was polite,cooperative andattentive to the charging officer.

20. That Defendantprovidedhisdrivers license and registration without difficulty.

21. That Defendant performed the "Fingerto Nose" test.

22. That Officer testified regarding the "Fingerto Nose" test that she could not
recall howmanytimes, in whatorder andspecifically howDefendantperformed said
test.

23. That upon further questioning on the subject, the Courtfinds the Defendant
performedthe "Fingerto Nose"test satisfactorily.

24. That Officer testified that Defendant had bad knees, yetperformed generally
wellon dexteritytestsdespite saidmedical condition.

25. That Defendantwasorientedas to time, location, date andspecifics of the fender
bender.



26. That on the "FingerCount" test, the Court finds the Defendant performed
satisfactorily.

27. That Officer testimonywas confused on the "Finger Count» test, in that
she couldnot testifyas to what handwas used, whetherDefendant was left or right
handedand further recalled thatDefendant did at some point perform said test
satisfactorily:

28. That Defendant had admitted consuming alcohol at some time prior to the collision,
yet the charging officercouldnot immediately identify a time frame regarding
consumption,

29. That upon additional questioning on the issue of consumption, the Court
determined a substantial periodof time had expired between imbibingand the
accident.

30. The Court alsodetermined the amountof alcohol consumedwas minimal and
therefore relevantto the determination ofProbableCauseor lackthereof.

CONUUSIONS OF LAW

1. The facts as set fonh above arctrue and entitle Defendant reliefgranted below.

2. That Officer did not possess probable cause to arrestand charge Defendant
withDrivingWhile Impaired.

3. That the Stateof Nonh Carolina failed to meet its burdenof proof consistent with
Statev. Zuniga regarding establishing sufficient probable cause to arrest.

4. That a reasonable person,insame or similar circumstances could not believe the
Defendant guilty of Driving While Impaired.

5. That the State's argument regarding State v. Brooks and Statev. Hewittis
inapplicable and/or misapplied.

DECREE

ORDERED, ADJUDGED & DECREED, this mattercoming On to be heardand having
beenheardbefore the undersigned Court,andafterlistening to arguments of COUlJSel and
reviewing subnlltccd easeiaw [iilin [he pardes on·me Estle of law, ttie CoUrt makes the
following preliminaryfinding:



1. Thatconsidering the totality of circumstances, Probable Cause did not exist to arrest .
the above-referenced Defendant; and,

2. Thatpursuantto the changes set forthunderNCGS §2Q-130.1 et althis Courtstates
that it would dismiss the charges for lack of Probable Cause for the reasons setforth
~.

This thetlfh-dayof October,2007.

District Court Judge Presiding
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