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Historically, female offenders were less frequently charged with serious law violations as law
enforcement and the judiciary instead focused on girls’ sexual behavior and morality.' However,
in the early 1990s, because of a shift in juvenile justice policy and practices, the percentage of
girls entering the juvenile justice system began to rise.” According to a report by the American
Bar Association and the National Bar Association, the growth of girls in the juvenile justice
system was not necessarily a result of a rise in criminal activity, but was instead due to
transformations in policy and practice and biases in the juvenile justice system.’ Essentially,
studies indicated that the percentage of girls in the system increased because of the (1) relabeling
of girls’ family conflicts as violent offenses; (2) shifting police practices concerning domestic
violence; (3) processing of misdemeanor cases in a gender-biased manner; and (4) a
misunderstanding of girls” developmental issues.® Therefore, in 2002, girls were reported to be
the fastest growing segment of the juvenile justice population despite the overall drop in crime
by juveniles.’

As extensive research in this area has shown, girls are different from boys in several aspects,
some of which include: the types of offenses with which they are charged; the frequency with
which they experience childhood abuse; their physical health needs; the prevalence and types of
mental health disorders they experience; the manner in which they are affected by romantic
relationships; the impact of neighborhoods on the likelihood for delinquent behavior; and the
way in which an early onset of puberty interacts with delinquent behavior.® Therefore gender-
responsive polices and practices are essential to ensuring that girls are adequately served by the
juvenile justice system.” Given these differences, it is critical that defense counsel become more
knowledgeable about the pathways that most frequently lead girls to delinquency, as well as the
obstacles girls face prior to entering, upon entering, and after leaving the juvenile justice system.
In an effort to provide information to defense counsel, this document provides a compilation of
research regarding girls in the juvenile justice system and suggests best practices and strategies
for defense counsel representing girls in the juvenile justice system.

Before considering best practices and strategies, some research may be useful in understanding
girls as a population in the juvenile justice system.
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+ Girls in the Juvenile Justice System:

e Population: According to recent data, girls represent 30% of arrests® and 15% of
the incarcerated population, not including detained girls.” Recent state reports
indicate that 11% of incarcerated youth committed to youth development centers
are girls, and 24% of youth admitted to detention centers are girls."

e Race: Research consistently reveals the overrepresentation of both girls and boys
of color in the juvenile justice system at critical decision points regardless of
offense type.'' Consistent with national data regarding overrepresentation of boys
of color in the juvenile justice system, girls of color are placed in residential
facilities, detention centers, and transferred to criminal court at higher rates than
those of white girls, resulting in disproportionate representation in the juvenile
justice system.

¢ Sexual Orientation: Given the difficulty involved with formally tracking the
sexual orientation of juveniles and the scarcity of data collected by juvenile
justice institutions concerning sexual orientation, researchers note that it is
difficult to establish with certainty the number of lesbian, gay, bisexual,
transgender, queer, or questioning (LGBTQ) youth in the juvenile justice
system.'* In spite of this difficulty, one of the first comprehensive studies on
sexual orientation establishes that 15% of youth in the juvenile justice system
identify as LGBTQ" while another study surveying youth in schools projects that
between 4% and 10% of youth identify as LGBTQ." In regards to girls, another
recent study reveals that between one third and one-fifth of girls in a sample of
150 girls in the juvenile justice system identify as LGBTQ."

e Offense Types: With regard to offenses, reports indicate that when girls commit
offenses, they are usually less serious offenses such as simple assault, property
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offenses, status offenses (e.g., running away, curfew violations, and underage
drinking), and technical violations (e.g., contempt, probation, and post-release
supervision violations).'® For status offenses, specifically, girls commit these types
of offenses at a rate more than twice that of boys,'” and recent reports reveal that
girls are disproportionately charged with offenses for violating court orders."
Despite past reports that girls are the fastest growing segment of the juvenile
justice population, in recent years, the arrest rate for violent crimes has decreased
for both boys and girls." Furthermore, although girls tend to begin committing
violent offenses at a younger age than boys,” the incarceration rate for girls
committing violent offenses is reported as approximately half that of boys.*'
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< Risk Factors and Obstacles Faced by Girls in the Juvenile Justice System:

¢ Childhood Abuse: Research reveals that abuse is a risk factor associated with
girls entering the juvenile justice system,” and one of the most common factors
associated with girls in the system.” According to one researcher, between 56%
and 88% of girls in the juvenile justice system report emotional, physical, or
sexual abuse, with the numbers being three times higher than boys for reports of
sexual abuse.* Some researchers believe that one rationale for this discrepancy is
that boys are less likely to report sexual abuse due to pressure from society to
desire sex, specifically if there is a female perpetrator involved; difficulty
connected to overcoming false claims of homosexuality if there is a male
perpetrator involved; and a general need to be self-reliant and avoid any stigmas
associated with abuse.” Another rationale for the discrepancy is that victimized
girls often act out, engaging in substance abuse,” or committing status offenses
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such as running away or breaking curfew in order to cope, all resulting in arrest
and entry into the juvenile justice system.”” Furthermore, reports of abuse while
incarcerated are common among girls,* and the experience of abuse inside
institutions, coupled with past abuse appear to place girls at risk of self-harm and
unsafe conduct.”

e Physical Health: Both girls and boys in the juvenile justice system report
becoming involved in sexual behavior at earlier ages, having higher incidences of
sexually transmitted diseases, and engaging in riskier sexual behavior than youth
not involved in the system.*® Researchers speculate that girls in the juvenile
justice system experience higher rates of sexually transmitted diseases than boys
in the system® and girls in the community** due to sexual abuse and involvement
in prostitution and prostitution-related offenses leading to sexual violence.”
Moreover, in jurisdictions where girls are arrested for prostitution-related offenses
such as running away, drugs, or public order offenses at high rates, experts
believe the arrest patterns conceal high rates of prostitution.* Generally, research
also indicates that the rate of risky sexual behavior increases among girls in the
juvenile justice system when girls experience substance abuse problems.* In
terms of pregnancy, studies indicate that girls in the juvenile justice system tend
to reproduce early,* and that approximately 10% of these girls experience a
pregnancy while incarcerated, requiring prenatal care and related services.”’

e Mental Health Disorders: In reference to mental health disorders, research
shows that girls are more likely to suffer from mental health disorders than boys,*®
with as many as three in four detained girls receiving mental health disorder
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diagnoses.” Some researchers find that certain youth fail to report mental health
disorders to avoid any stigma associated with such disorders and treatment.*
Despite the rationale behind why the diagnosis numbers are higher among girls,
researchers note that girls seem to suffer more from internalizing mental disorders
such as depression and anxiety," whereas boys are more likely to suffer from
externalizing disorders such as attention deficit hyperactivity disorder and
conduct disorder.* Girls also experience higher rates of self-harming behavior,*”
post-traumatic stress disorder, and suicide attempts than boys.* Suicide rates are
believed to be higher for girls because of depression and anxiety disorders, sexual,
physical, and emotional abuse, and post-traumatic stress disorder.* Studies also
reveal that incarcerated girls are more likely to have been diagnosed with more
than one mental health disorder, or comorbidity, increasing the difficulty of
treatment.*® Furthermore, although substance abuse rates appear to be similar
among boys and girls involved in the juvenile justice system, some studies
indicate that comorbidity with mental health disorders may be higher for girls in
the juvenile justice system with substance abuse problems."

e Family Relationships: According to several studies, difficulties such as
ineffective parenting, caregiver transitions, and recurrent conflict with parents
increase the likelihood that girls may engage in delinquent behavior.* Research
further indicates that when girls are violent, the violence is frequently directed at
members of their families at a rate much higher than boys, as girls have a
tendency to fight with members of their families three times more likely than
boys, who frequently fight with peers or strangers.*” Because juvenile justice
policies have relabeled girls’ family conflicts as violent offenses and police
practices address such behavior, girls involved in family conflicts continue to
enter the juvenile justice system.”
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e Peer and Romantic Relationships: Girls involved in the juvenile justice system
are more apt to indicate that their closest peers are males, and more likely to
engage in delinquent activities with those peers.”' In terms of romantic
relationships, a stable romantic relationship appears to impact boys and girls
differently.”® While such relationships are a positive for boys, and decrease
participation in criminal activity, the reverse is true for girls.” Researchers reason
that the discrepancy involves choice, as girls with behavioral problems are more
likely to be romantically involved with boys with similar problems, whereas the
opposite appears to be true among delinquent boys.** Further studies also indicate
that when girls choose partners involved in delinquent behavior, the result may be
abusive relationships, which in turn lead to girls running away or committing
nonviolent offenses.” Some research also reveals that delinquent girls involved
with delinquent partners are more likely to bear children in adolescence.

¢ Schools Education: Several studies find that school disengagement is associated
with delinquent behavior,” and that appropriate engagement or caring about
school and opinions of teachers is more likely to influence the behavior of girls
than boys.”’

¢ Neighborhoods: When researchers examine neighborhoods, girls who are victims
of violence that reside in an unsafe, impoverished neighborhood are more likely
to be exhibit delinquent behavior.”™ Research also shows that when girls move to
better neighborhoods, arrests for violent offenses and property crimes decrease,
and girls are more likely to be successful at school.”

e Early Puberty: Researchers conclude that early onset of puberty appears to
increase the risk of delinquency for girls.® Early onset of puberty also has more of
an impact on influencing the likelihood of delinquent behavior among girls, if
they are from a disadvantaged neighborhood with a dysfunctional family;
experience sexual abuse or other maltreatment; suffer from mental health
disorders; or are engaged in a romantic relationship with a partner involved in
delinquent activity.®'
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Given the complexity associated with representing girls, the best strategy to begin addressing the
unique problems of girls in the juvenile justice system include gender sensitivity coupled with
zealous advocacy.” Although the practices below provide guidance on representing girls
involved in the juvenile system, it should be noted that all girls are different, and therefore
defense counsel should carefully consider such differences, whether based upon race, culture,
socio-economic status, or other distinctive characteristics when representing any juvenile.

X/

¢ Youth Interviews/Communication: Research reveals that because girls value
relationships, defenders representing troubled girls have an opportunity to influence
their self-esteem.” While counseling the juvenile and ensuring that she understands
the case and possible outcomes, take into consideration her thoughts without judging,
questioning, or feeling the need to agree or disagree.* With a supportive disposition,
remind the juvenile that everyone makes mistakes while acknowledging positive
attributes and achievements.” Be aware that acting tough or disinterested may be an
effort to conceal anxiety, confusion, or embarrassment, and therefore refrain from
taking anything communicated personally.® Be honest, respectful, and encouraging.”’

« Referrals and Charging Decisions: Negotiate with prosecutors and court counselors
to divert, dismiss, and mediate cases, when appropriate.”® Some diversion options
include continuing the case without conditions, continuing the case under certain
conditions (e.g., restitution, community service, teen court, mediation), admitting
responsibility but withholding adjudication, with or without conditions,

and employing deferred prosecutions where allowed. To facilitate mediation, consider
contacting local entities that provide mediation services. In addition, become
knowledgeable of alternatives to court involvement such as programs that use a
comprehensive methodology to concentrate on risk and protective factors.” Gender-
competent programs with an emphasis on both risk and protective factors address low
self-esteem, gender identity development, affirmative relationships with peers and
families, school attachment and achievement, sexual, physical, and mental health, and
life skills.™
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% Detention: Be prepared to negotiate against detention, and ensure that it is utilized as
a last resort’' as some research indicates that although girls are less likely than boys to
be arrested and charged, once charged, girls are more likely than boys to be placed in
secure confinement,” for less serious offenses than boys (e.g., probation violations,
status offenses, or other non-violent offenses).” Because girls involved in the juvenile
justice system tend to have a history of trauma and detention may intensify distress
leading to self-harming behavior and the likelihood of victimization while
incarcerated,” advocate for your client’s release when detained or for programs or
services when detention is a possibility.” Attempt to find programs and placements
that address the juvenile’s needs.” Ensure that detention is not used in order to
provide services, to protect against sexual victimization; to address fear of sexual
identity; orientation, or activity; or to respond to girls who are non-cooperative.”
Furthermore, advocate that girls not be shackled during proceedings as research has
shown that such restraint may result in re-traumatization.” For pregnant girls
specifically, inform the court at the commencement of the hearing that shackles may
compromise health and result in pain as well, if necessary.”

% Disposition and Commitment to a Youth Development Center (YDC): Given the
research regarding girls and mental health, request evaluations or expert witnesses to
prepare for hearings and to provide testimony against harmful dispositional
recommendations.* Advocate for your client to remain in the community, when
appropriate.’ If the juvenile is committed to a youth development center, during the
dispositional hearing make the court aware of any conditions of confinement that may
be detrimental to ensuring rehabilitation without further exacerbating existing mental
health conditions by providing supporting research along with your
recommendations.*” In addition, due to girls’ relational nature, ensure that access to
family or children is not unnecessarily interrupted while confined.®

% Post-Disposition: Although research has revealed girls’ rates of recidivism to be
lower than those of boys, the use of probation, and post-release supervision violations
have been shown to increase the likelihood, that without committing a crime, girls
will return to detention or a youth development center.* Therefore, when representing
a youth for violation of probation or post-release supervision, work thoroughly to
investigate the allegations to determine if the violation has been willfully violated or

7! NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 4-5.

2 GIRLs AND Boys IN THE JUVENILE JUSTICE SYSTEM: ARE THERE DIFFERENCES THAT WARRANT PoLICY CHANGES IN THE
JUVENILE JUSTICE SYSTEM, supra note 6, at 2; See American Bar Association & National Bar Association, supra note 3, at 85.
73 American Bar Association & National Bar Association, supra note 3, at 85. 86-87 (2002).

74 NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 4-5.

5 Paula Schaefer, supra note 7, at 17; See American Bar Association & National Bar Association, supra note 3, at 90.

76 Paula Schaefer, supra note 7, at 17; See American Bar Association & National Bar Association, supra note 3, at 90.

"7 Paula Schaefer, supra note 7, at 17; See American Bar Association & National Bar Association, supra note 3, at 90.

8 NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 4-5.

7 NATIONAL COUNCIL ON CRIME AND DELINQUENCY CENTER FOR GIRLS AND YOUNG WOMEN, supra note 32, at 1-2.

7 GIRLS AND Boys IN THE JUVENILE JUSTICE SYSTEM: ARE THERE DIFFERENCES THAT WARRANT POLICY CHANGES IN THE
JUVENILE JUSTICE SYSTEM, supra note 6, at 4.

80 See NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 5.

81 See FRANCINE T. SHERMAN, supra note 68, at 18; See NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 4-5.
82 See FRANCINE T. SHERMAN, supra note 68, at 18; See NATIONAL CHILD TRAUMATIC STRESS NETWORK, supra note 26, at 4-5.
83 LESLIE D. LEVEET AL., supra note 22, at 10; Paula Schaefer, supra note 7, at 19.

84 NATIONAL COUNCIL ON CRIME AND DELINQUENCY CENTER FOR GIRLS AND YOUNG WOMEN, supra note 8, at 1.



if a lawful excuse exists; prepare alternatives for disposition that address the youth’s
needs if she is found to be in violation; and inform her of community-based programs
that provide assistance during incarceration, as well as following incarceration to
reduce the probability of recidivism (e.g., North Carolina Prisoner Legal Services’
Incarcerated Youth Advocacy Project (IYAP)* and Advocates for Children’s
Services’ (a project of Legal Aid of North Carolina) Juvenile Reentry Action Project
(J-RAP)).* Be aware that entry into the juvenile justice system has some distinct
long-term consequences for girls outside of those pertaining to all youth.* For
instance, studies note that girls are more likely to have children at a younger age and
exhibit compromised parenting skills.*® Girls may also be more likely to experience
and perpetrate domestic violence as adults.” Moreover, although research stipulates
that marriage has a positive effect on male offenders, female offenders have a higher
likelihood of marrying an antisocial partner and thereafter engaging in substance
abuse and criminal behavior, and consequently entering or re-entering the criminal
justice system.”

Girls are different from boys, and therefore gender-responsive polices and practices are essential
to ensuring that girls are adequately served by the juvenile justice system. Understanding girls as
a population in the juvenile justice system, their nature, causes and correlates leading to
delinquency, and obstacles encountered are necessary to engage in zealous and effective
representation.

8 Currently, North Carolina Prisoner Legal Services’ Incarcerated Youth Advocacy Project (IYAP) advocates for youth in the
custody of the Division of Juvenile Justice, and provides post-disposition representation addressing commitment, conditions of
confinement, and issues such as education, health and mental health needs, and sexual abuse. See NORTH CAROLINA PRISONER
SERVICES, INC., INCARCERATED YOUTH ADVOCACY PROJECT, available at

http://www.ncids.org/JuvenileDefender/Y outhAdvocacy/JuvDefBrochure %20-%201Y AP.pdf (last visited July 31, 2012).

8 Advocates for Children’s Services’ (a project of Legal Aid of North Carolina) Juvenile Reentry Action Project (J-RAP) offers
civil legal services, mainly education advocacy, to youth exiting the juvenile justice system and transitioning back into their
homes, schools, and communities. See ADVOCATES FOR CHILDREN’S SERVICES (A PROJECT OF LEGAL AID OF NORTH CAROLINA,
Inc.), JUVENILE REENTRY ACTION PROJECT (J-RAP), available at http://www.ncids.org/JuvenileDefender/JuvRentry/J-
RAP_Flyer.pdf (last visited July 31, 2012).

87 See generally Elizabeth Cauffman, Understanding the Female Offender, 18 FUTURE CHILD. 119 (No. 2 2008), available at
http://futureofchildren.org/futureofchildren/publications/docs/18 02 06.pdf (last visited July 27, 2012).
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