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The General Assembly enacted three major pieces of legislation in the field of criminal law
and procedure as well as numerous smaller acts. The General Assembly significantly
expanded the discovery rights of both the defense and prosecution in criminal cases. It
enacted a package of legislation recommended by the House Select Committee on Domestic
Violence, making changes that affect domestic violence prosecutions and criminal law
generally. And, it significantly increased the punishments for offenses involving the
controlled substance methamphetamine.

Each ratified act discussed here is identified by its chapter number in the session laws and
by the number of the original bill. When an act creates new sections in the General Statutes
(G.S.), the section number is given; however, the codifier of statutes may change that number
later. Copies of the bills may be viewed on the website for the General Assembly,
http://www.ncga.state.nc.us/.

John Rubin is a School of Government faculty member who specializes in criminal law and
procedure.
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Some of the material in this bulletin was drawn
from the forthcoming School of Government
publication NORTH CAROLINA LEGISLATION 2004.
That publication will be posted on the School’s web
site at http://ncinfo.iog.unc.edu/pubs/nclegis/
index.html and can be ordered from the School’s
publication sales office. Contact information for the
publications department is included on the last page of
this bulletin.

Criminal Discovery

A defendant’s right to pretrial discovery in cases
within the original jurisdiction of the superior court
(that is, felonies and misdemeanors joined with
felonies) has been limited to fairly narrow statutory
categories. The defendant was entitled to obtain
discovery of his or her own statements, statements of
codefendants, documents that the state intended to use
at trial or that belonged to the defendant, reports of
examinations and tests in connection with the case, and
statements of witnesses once the witness testified. The
defendant’s obligation to provide information to the
state has also been limited. A defendant had to turn
over documents and reports of examinations and tests
that he or she intended to introduce at trial but little
more. Both sides complained that criminal proceedings
amounted to “trial by ambush.”

Many district attorneys adopted “open-file”
discovery policies, allowing defendants access to
investigative and other materials beyond the statutory
categories. But, the decision to have an open-file
policy rested with individual district attorney’s offices.
There also was not a uniform understanding of what
information a defendant could review under an open-
file policy; and, if a prosecutor failed to turn over
information covered by the policy but not legally
required, a defendant had little, if any, recourse.

To ensure greater openness in the discovery
process, S.L. 2004-154 (S 52) revises the statutory
discovery rights of both the defense and prosecution.
The procedure for obtaining discovery remains
essentially the same, but the categories of discoverable
information differ significantly. This bulletin
summarizes the new discovery provisions and provides
some guidance concerning how the changes may apply
in practice.

Applicability and Effective Date

G.S. 15A-901 continues to provide that the revised
discovery article (Ch. 15A, Art. 48) applies only to
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cases within the superior court’s original jurisdiction.
It does not apply to misdemeanors heard initially in
district court or appealed for trial de novo to superior
court. A defendant does not have the right to discovery
in those cases except to the extent guaranteed by the
United States and North Carolina Constitutions (a
defendant has the right to exculpatory evidence) or by
other statutes (for example, under G.S. 20-139.1(e), a
defendant has the right in impaired driving cases to a
copy of the record of the chemical analysis).

The changes become effective October 1, 2004,
and apply to cases in which the trial date set pursuant
to G.S. 7A-49.4 is on or after October 1, 2004. In other
words, in addition to future cases, the new discovery
provisions apply to pending cases in which the trial is
not set to commence before October 1. Thus, if the
trial is set for a date before October 1 but is continued
to a date after October 1, the new discovery provisions
may not apply. (A broader interpretation of the
effective-date language would be that the new
discovery provisions apply to cases in which the trial
has not actually commenced before October 1.)

What must the parties do to exercise their new
discovery rights in pending cases? For cases in which
the defendant is represented by counsel and the
probable cause hearing has not yet been held or
waived, the parties would have to comply with the
normal timelines for requesting discovery (for
defendants represented by counsel, within ten working
days of the probable cause hearing or waiver, and for
the prosecution within ten working days of when it
provides discovery in response to the defendant’s
request). In cases in which those dates have already
passed but the trial has not yet occurred, the parties
could not have complied with those timelines because
they had no right to request the broader discovery until
the act’s effective date. The legislation does not set a
specific deadline or procedure to follow to obtain the
broader discovery in those cases, and probably the
safest course for the parties to take is to make a new
discovery request as soon after the act’s effective date
as possible.

Basic Procedures

With minor revisions, G.S. 15A-902 continues to
establish the basic procedure for obtaining discovery.
The principal procedural changes do the following:
expand the circumstances in which a defense request
for discovery triggers reciprocal discovery rights by
the prosecution; allow the parties to apply ex parte for
a protective order limiting disclosure (in G.S. 15A-
908); modify the standard for obtaining sanctions (in
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G.S. 15A-910); and recognize explicitly that the parties
may waive the requirement of a written request for
discovery. There are additional procedural changes that
apply to specific categories of discovery (for example,
the disclosure of the identity of witnesses), which are
discussed below in connection with the particular
category of information.

Defense Discovery Requests. Under G.S. 15A-
902, the defendant ordinarily remains responsible for
initiating the discovery process by making a written
request that the prosecution voluntarily provide
discovery. A new provision, discussed below, waives
the requirement of a written request if the parties have
entered into a written agreement to that effect, but for
purposes of this discussion it is assumed there is no
written agreement in place. If dissatisfied with the
prosecution’s response to the discovery request, the
defendant may file a motion with the court to compel
the requested discovery. If the court orders discovery
and the prosecution fails to comply, the defendant may
ask the court for sanctions. The time limit for making
an initial discovery request is the same as under prior
law. If the defendant is represented by counsel, the
defendant may as a matter of right request discovery
no later than the tenth working day after either the
probable cause hearing or the date the defendant
waives the hearing. (The time limits for unrepresented
defendants also remain the same as under prior law.)

G.S. 15A-902 continues to state that if the
prosecution voluntarily provides discovery in response
to a written request, the prosecution assumes the
obligation to provide discovery as if under order of the
court. (Revised G.S. 15A-903(b), which describes the
information the prosecution must provide in discovery,
reiterates this requirement.) An important consequence
of this principle is that without first obtaining a court
order compelling discovery, the defendant may request
sanctions for the prosecution’s failure to provide
discovery.

Prosecution Discovery Requests. In most
respects, the same procedures apply to prosecution
discovery requests. The prosecution must make a
written request for discovery (unless there is a written
agreement waiving the requirement) and, if dissatisfied
with the response, must follow up with a motion to
compel discovery. If following a written request the
defendant voluntarily provides discovery or the court
orders discovery, the prosecution may seek sanctions
for non-compliance. As under prior law, the
prosecution must make its discovery request within ten
working days of when it provides discovery to the
defendant.

The prosecution’s right to discovery differs in one
significant respect from the defendant’s rights. At least
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in principle, the defendant controls whether the
prosecution obtains discovery, although in practice
most defendants will rarely exercise this right. As
under prior law, the prosecution has the right to
discovery from the defendant only if the defendant
requests discovery of the prosecution and either the
prosecution voluntarily furnishes the discovery in
response or the court compels discovery. (G.S. 15A-
905(c), which sets forth the new categories of
information that the defendant must provide to the
prosecution, reiterates that if the prosecution
voluntarily furnishes discovery in response to a written
request for discovery, the discovery is deemed to have
been made under court order and therefore triggers the
prosecution’s reciprocal discovery rights; this language
does not change existing law, embodied in G.S. 15A-
902(b).) Consequently, if the defendant does not make
a written request for discovery, the prosecution has no
right to discovery from the defendant.

The circumstances in which a defendant opts not
to take advantage of discovery from the prosecution
should be rare, however. Under the revised statute, the
defendant must make an all-or-nothing decision about
discovery. If the defendant makes a written request for
any statutory discovery and the prosecution voluntarily
provides discovery or is ordered to do so by the court,
the prosecution gains full discovery rights. Previously,
a defendant could pick and choose which discovery
rights to afford the prosecution by selecting which
categories of discovery it wanted. For example, if the
defendant requested all of the discovery categories
from the prosecution except reports of examinations
and tests, the prosecution had no right to reciprocal
discovery of the defendant’s reports of examinations
and tests. The General Assembly accomplished this
change by providing that the prosecution is entitled to
the discovery set forth in each subsection of G.S. 15A-
905 if the court grants any relief sought by the
defendant under G.S. 15A-903, the section giving the
defendant discovery rights. Previously, each subsection
of G.S. 15A-905 was limited to the corresponding
subsection of G.S. 15A-903.

Written Agreements. Revised G.S. 15A-902(a)
and (b) recognize that a written request for discovery is
not required of either party if they have agreed in
writing to comply voluntarily with the statutory
discovery requirements. A written agreement, in other
words, takes the place of a written request. While the
provision allows the parties to enter into a written
agreement on a case-by-case basis, the main purpose of
the provision was to clarify the enforceability of
standing discovery agreements such as in Mecklenburg
County. There, the District Attorney and the Public
Defender’s office have had an agreement to provide
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discovery without a written request by the opposing
party, reducing the need for form discovery requests by
both sides. Because the state is a party in all criminal
prosecutions, a District Attorney should be able to
enter into such an agreement and bind the state in all
prosecutions in that district. Such an agreement would
have a more limited effect on defendants because a
Public Defender can act only on behalf of clients
represented by his or her office. In addition, because
the defendant is not the same party in each case, a
standing agreement would have to give Public
Defender clients the right to opt out if they wanted to
forego discovery of the prosecution and avoid
triggering reciprocal discovery.

Protective Orders. G.S. 15A-908(a) has allowed
either party to apply to the court, by written motion,
for a protective order protecting information from
disclosure for good cause, such as substantial risk to
any person of physical harm, intimidation, bribery,
economic reprisals, or unnecessary annoyance or
embarrassment. The statute is revised to provide that a
party may now apply ex parte for such an order. Under
the revised provision, if an ex parte protective order is
granted, the opposing party receives notice of entry of
the order but not the subject matter of the order. The
revised section does not specify any further
procedures, but the court should maintain under seal
the motion, order, and information protected by the
order in the event disclosure is required at trial or the
propriety of the order is challenged on appeal.

Sanctions. G.S. 15A-910 has provided that a party
may seek sanctions if the responding party has failed to
comply with an order for discovery, including
voluntary discovery deemed to be made under court
order. The revised section adds that the court, before
imposing sanctions, must consider both the materiality
of the subject matter and the totality of the
circumstances surrounding an alleged failure to
comply. The extent to which this new requirement
changes existing law is not clear.

Continuing Duty to Disclose. G.S. 15A-907,
which imposes a continuing duty to disclose
discoverable evidence, was not materially changed.

Defense Discovery Rights

The legislation completely rewrites G.S. 15A-903, the
section giving the defense discovery rights, by deleting
all of the former discovery categories and creating
three new ones: investigative and prosecutorial files,
expert witnesses, and lay witnesses.

Investigative and Prosecutorial Files. The most
significant discovery category is in new G.S. 15A-
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903(a)(1), which provides that the state must make
available to the defendant “the complete files of all law
enforcement and prosecutorial agencies involved in the
investigation of the crimes committed or the
prosecution of the defendant.” This provision is
patterned after G.S. 15A-1415(f), revised in 1996 to
give defendants sentenced to death the right to open-
file discovery in post-conviction proceedings. The
pretrial and post-conviction provisions differ in one
important respect, however. In capital post-conviction
proceedings, the law provides no protection for the
prosecuting attorney’s work product (although the state
may ask the court in the interests of justice to deny
access to some files). See State v. Bates, 348 N.C. 29
(1998). In contrast, revised G.S. 15A-904, discussed
below, continues to protect before trial materials
containing the prosecuting attorney’s theories,
strategies, and other mental processes. The new pretrial
discovery provision also differs from the post-
conviction discovery provision in that the pretrial
provision does not provide that the state’s disclosure
obligation is “to the extent allowed by law.”
Interpreting this qualifying language in the context of
capital post-conviction proceedings, the North
Carolina Supreme Court in Bates held that the state is
not required to produce information that it is prohibited
by other laws from disclosing. Because this
qualification does not appear in the new pretrial
discovery provisions, the state would appear to be
obligated to disclose all evidence it obtains in the
investigation or prosecution of the defendant. (Even
under the capital post-conviction provision, the extent
to which the state is actually prohibited from
disclosing information, once the state comes into
possession of the information, is unclear.) There
conceivably could be some circumstances, however, in
which other laws might preempt the statutory
discovery requirements.

The new subsection provides a definition of the
term “file,” stating that it includes “the defendant’s
statements, the codefendants’ statements, witness
statements, investigating officers’ notes, results of tests
and examinations, or any other matter or evidence
obtained during the investigation of the offenses
alleged to have been committed by the defendant.”
This definition, particularly the last clause, makes it
clear that the defendant is not literally entitled to
review all of the files of an agency involved in the
investigation or prosecution of a defendant; rather, the
defendant is entitled to the complete agency files
concerning the investigation or prosecution of the
defendant. For example, a defendant would be entitled
to law-enforcement files concerning the investigation
of the offenses allegedly committed by the defendant
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but would not necessarily be entitled to information
from other files, such as the investigating officer’s
personnel file or the files of investigations of other
offenses, unless the investigation or prosecution of the
defendant involved that information or other grounds
warranted disclosure, such as that the files contained
exculpatory evidence.

The definition of “file” repeats some of the
categories of information that the prosecution formerly
had to provide—the defendant’s statements,
codefendants’ statements, and results of tests and
examinations. Presumably, the defendant (and the
prosecution to the extent it is entitled to discovery of
the defendant’s tests and examinations) would be
entitled to the data underlying the tests and
examinations, as under prior law. See State v.
Cunningham, 108 N.C. App. 185 (1992) (interpreting
prior discovery statute, which gave defendant right to
discover results and reports of tests and examinations,
court held that defendant was entitled to underlying
data).

The definition also adds new categories of
discoverable information. Thus, the prosecution must
turn over witness statements in pretrial discovery;
previously, the statute required the state to turn over
witness statements only after the witness testified and
only if the statement fell within the definition of
witness statement in repealed G.S. 15A-903(f)(5)
(requiring disclosure only of statements signed or
otherwise adopted or approved by the witness,
recorded statements, and substantially verbatim
transcriptions of statements). The prosecution also
must turn over officer notes; previously, the statute
required that an officer’s notes (as well as officer
reports) be turned over only to the extent they
contained information within specific statutory
discovery categories. The definition includes a catch-
all requirement that the state turn over any other matter
or evidence obtained during the investigation of the
offenses alleged to have been committed by the
defendant.

As under prior law, the defendant has the right to
inspect and obtain copies or photographs of
discoverable information and, under appropriate
safeguards, to test physical evidence. This language
tracks prior law. The subsection also states that oral
statements shall be in written or recorded form.
Previously, only oral statements of defendants and
codefendants had to be reduced to writing or recorded.
The new provision is not limited to defendants and
codefendants, and its reach is not clear.

What agencies’ files must the prosecution obtain
and make available for the defendant’s review? The
language of the statute both establishes the
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prosecution’s obligation and limits it, although there
may be lingering questions. The clearest way to
consider this issue may be to look at different types of
agencies.

1. Obviously, files within the prosecuting
district attorney’s own office are subject to
the new discovery requirements.

2. The files of state and local law-enforcement
offices (as well as other district attorney’s
offices) involved in investigating the
defendant are also subject to discovery.
Revised G.S. 15A-501 reinforces this
obligation, stating that following arrest of a
person for a felony, law enforcement has the
duty to make available to the prosecutor on a
timely and continuing basis all materials and
information acquired in the course of the
investigation. These requirements are similar
to the obligations the state had under the prior
discovery statute and under Brady v.
Maryland, 373 U.S. 83 (1963), the United
States Supreme Court decision requiring the
state to turn over exculpatory evidence. See
Kyles v. Whitley, 514 U.S. 419, 437 (1995)
(prosecutor has duty to learn of favorable
evidence known to others acting on
government’s behalf in case); State v. Smith,
337 N.C. 658, 662 (1994) (under Brady,
prosecution deemed to have knowledge of
information in possession of law
enforcement); State v. Pigott, 320 N.C. 96,
102 (1987) (court holds under prior discovery
statute that prosecutor is obligated to turn
over discoverable information in possession
of “those working in conjunction with him or
his office”; photographs taken by law-
enforcement officer were subject to
discovery).

3. The files of state and local agencies that are
not law-enforcement or prosecutorial
agencies, such as schools and social services
departments, would appear to be exempt from
the statutory discovery procedures in most
circumstances. A defendant may still be
entitled to the information in some instances,
however. First, the disclosure requirements
would apply to materials obtained from other
agencies by law-enforcement or prosecutorial
agencies during the investigation of the
defendant. Second, in some circumstances a
defendant may have the right to obtain the
information directly from the agency in
possession of it, by subpoena or motion to the
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court. See generally Pennsylvania v. Ritchie,
480 U.S. 39 (1987) (describing defendant’s
right to obtain records in possession of third
parties). Third, an agency could be so
involved in a criminal investigation that it
could be considered to be acting in a law-
enforcement capacity, and the portion of its
files pertaining to the investigation could
become subject to the statutory disclosure
requirements. Whether an agency has crossed
this line may be difficult to determine. See
generally State v. Morrell, 108 N.C. App. 465
(1993) (social worker representing abused
child acted as law-enforcement agent in
interviewing defendant, rendering
inadmissible custodial statements made to
worker without Miranda warnings); Martinez
v. Wainwright, 621 F.2d 184, 18688 (5th
Cir. 1980) (in case applying Brady v.
Maryland, court found that prosecution was
obligated to disclose evidence in medical
examiner’s possession; although not a law-
enforcement agency, medical examiner’s
office was participating in criminal
investigation).

4. Information collected by federal agencies may
be subject to disclosure in some
circumstances. The prosecution would be
obligated to turn over information that it or
state or local law-enforcement agencies
obtained from federal agencies (unless the
prosecution obtained a protective order).
When state and federal law-enforcement
agencies are engaged in a joint investigation
of the defendant, the prosecution also may
have an obligation to request information
obtained by the federal agency. Ultimately,
however, the prosecution’s obligation to
obtain information from non-state agencies
would appear to be limited by the willingness
of the other agencies to provide it. See
generally State v. Crews, 296 N.C. 607
(1979) (prior discovery law obligated state to
produce information if within its possession,
custody, or control; materials within
possession of mental health center and social
services department were not subject to
statutory discovery where prosecution was
denied access to and had no power to obtain
information).

Expert Witnesses. Under new subsection (a)(2)
of G.S. 15A-903, the prosecution must give notice to
the defendant of any expert witness that it reasonably
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expects to call as a witness at trial. Each such witness
must prepare, and the prosecution must furnish to the
defendant, a report of the results of any examinations
or tests, including the expert’s opinion and underlying
basis for that opinion. The expert also must provide his
or her curriculum vitae. The courts had interpreted the
prior discovery provisions as allowing trial courts to
require testifying experts for each side to prepare and
furnish reports of their findings to the other side. See
State v. East, 345 N.C. 535 (1997). The new provision
makes that practice an explicit requirement. The
specified information must be produced a reasonable
time before trial, as specified by the trial court.

Other Witnesses. Subsection (a)(3) of G.S. 15A-
903 provides that at the beginning of jury selection, the
state must provide to the defendant a list of all other
witnesses whom the state reasonably expects to call at
trial. Previously, trial judges often pressed the parties
to disclose their witnesses before jury selection, which
helped expedite the trial. The new subsection makes
this practice a requirement, subject to three exceptions.
First, the prosecution may omit names if it certifies in
writing and under seal to the court that disclosure may
subject the witnesses or others to physical or
substantial economic harm or coercion or that there is
other particularized compelling need. The statute does
not explicitly require court approval, but a prudent
prosecutor may want to obtain it. The omission of a
witness’s name without adequate cause could be
grounds for sanctions, including the witness being
precluded from testifying. Second, if the prosecution in
good faith did not list a witness because it did not
reasonably expect to call the witness, the statute does
not bar the prosecution from calling the witness. Third,
the court has the discretion to permit an undisclosed
witness to testify in the interests of justice.

Work Product Restrictions. The attorney work-
product doctrine is “designed to protect the mental
processes of the attorney from outside interference and
provide a privileged area in which he can analyze and
prepare his client’s case.” State v. Hardy, 293 N.C.
105, 126 (1977). At its broadest, the doctrine has been
interpreted as protecting information collected by an
attorney and his or her agents in preparing the case,
including witness statements and other factual
information. See Hickman v. Taylor, 329 U.S. 495
(1947) (discussing doctrine in civil cases). At its core,
the doctrine is concerned with protecting the attorney’s
mental impressions, opinions, conclusions, theories,
and strategies. See Hardy, 293 N.C. at 126. Former
G.S. 15A-904 reflected the broader version of the
work-product doctrine, although the statute did not
specifically mention the term. /d. (discussing statute
and doctrine). It allowed the state to withhold from the
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defendant internal documents made by the prosecutor,
law enforcement, or others acting on the state’s behalf
in investigating or prosecuting the case unless the
document fell within certain discoverable categories
(for example, it contained the defendant’s statement).
Revised G.S. 15A-904 reflects the narrower version of
the doctrine. It continues to protect the prosecuting
attorney’s mental processes while allowing the
defendant access to factual information collected by
the state.

The revised statute provides that the state may
withhold the following from discovery:

e written materials drafted by the prosecuting
attorney or the prosecuting attorney’s legal
staff for their own use at trial, including
witness examinations, voir dire questions,
opening statements, and closing arguments;
legal research; and
records, correspondence, reports, memoranda,
or trial preparation interview notes prepared
by the prosecuting attorney or the prosecuting
attorney’s legal staff to the extent they contain
the opinions, theories, strategies, or
conclusions of the prosecuting attorney or
prosecuting attorney’s legal staff.

Thus, the revised statute no longer protects
materials prepared by non-legal staff or by personnel
not employed by the prosecutor’s office, such as law-
enforcement officers. It also does not protect evidence
or information obtained by a prosecutor’s office. For
example, interview notes reflecting a witness’s
statements, whether prepared by a law-enforcement
officer or a member of the prosecutor’s office, would
not be protected under the work-product provision;
however, notes made by the prosecutor or his or her
legal staff reflecting their theories, strategies, and the
like remain protected.

Prosecution Discovery Rights

The legislation significantly adds to the prosecution’s
discovery rights in G.S. 15A-905, retaining the
previous two categories of discovery and adding three
new ones.

Documents and Reports of Examinations and
Tests. G.S. 15A-905(a) has given the state the right to
inspect and copy books, papers, photographs and other
tangible objects that the defendant intends to introduce
in evidence at trial. G.S. 15A-905(b) has given the
state the right to: (1) inspect and copy the results or
reports of physical or mental examinations or tests,
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measurements, or experiments made in connection
with the case if the defendant intends to introduce them
at trial or they were prepared by and relate to the
testimony of a witness whom the defendant intends to
call at trial; and (2) test physical evidence, subject to
appropriate safeguards, if the defendant intends to
offer the evidence or tests or experiments made in
connection with the evidence. The legislation retains
these rights. The only change is that if the defendant
requests and obtains from the prosecution any
discovery authorized by G.S. 15A-903, the prosecution
is entitled to seek all of the discovery authorized by
G.S. 15A-905, not just the particular category of
discovery requested by the defendant (see Basic
Procedures, above).

Notice of Defenses. The first of three new
categories of prosecution discovery is in G.S. 15A-
905(c)(1). It requires the defendant to give notice of
the intent to offer at trial any of the following defenses:
alibi, duress, entrapment, insanity, mental infirmity,
diminished capacity, self-defense, accident,
automatism, involuntary intoxication, and voluntary
intoxication. The defendant must give this notice
within twenty working days after the date the case is
set for trial pursuant to G.S. 7A-49.4 or such other time
as set by the court. The notice is inadmissible against
the defendant at trial.

Conforming changes were made to G.S. 15A-959,
which contains a notice requirement for the defense of
insanity and the introduction of expert testimony
relating to a mental condition that bears on whether the
defendant had the mental state required for the offense
charged. Under amended G.S. 15A-959(a), if the
defendant intends to raise the defense of insanity, he or
she must comply with the time limits in revised G.S.
15A-905(c)(1); in cases not subject to G.S. 15A-
905(c)(1)—that is, cases in which the defendant has
not requested discovery and the prosecution has no
reciprocal discovery rights—the defendant must give
notice of the defense of insanity within a reasonable
time before trial. Likewise, under amended G.S. 15A-
959(b), if the case is not subject to G.S. 15A-905(c),
the defendant must give notice of the intent to use the
indicated expert testimony within a reasonable time
before trial; if the prosecution has reciprocal discovery
rights under G.S. 15A-905(c), the defendant must give
notice of the defenses listed in subsection (c)(1) and
notice of his or her expert witnesses as provided in
subsection (c¢)(2), discussed below.

For the defense of alibi, the court upon motion of
the state may order the defendant to disclose the
identity of his or her alibi witnesses two weeks before
trial. If the state opts to make the motion and the court
orders disclosure, the court must require the state to
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disclose any rebuttal alibi witnesses no later than one
week before trial. The court may set different time
limits if the parties agree.

For defenses for which the burden is on the
defendant to persuade the jury—namely, duress,
entrapment, insanity, automatism, and involuntary
intoxication—the revised statute states that the notice
of defense also must contain specific information as to
the nature and extent of the defense.

Expert and Other Witnesses. G.S. 15A-
905(c)(2) mirrors G.S. 15A-903(a)(2), discussed
above, which gives the defendant the right to discovery
of the state’s expert witnesses. It requires the defendant
to give notice to the state of the expert witnesses he or
she reasonably expects to call at trial and to provide
the state with a report by each such witness and other
supporting information. The defendant must produce
the information within a reasonable time before trial,
as specified by the trial court.

Likewise, G.S. 15A-905(c)(3) mirrors G.S. 15A-
903(a)(3). It provides that at the beginning of jury
selection, the defendant must provide the state with a
list of all other witnesses whom the defendant
reasonably expects to call at trial. The subsection sets
forth the same circumstances in which non-disclosure
is permitted.

Work Product Restrictions. G.S. 15A-906,
which protects the defendant’s “work product,” was
not changed. It reflects that the defendant’s discovery
obligations, although expanded, remain narrower than
the prosecution’s. Thus, under G.S. 15A-905, the
defendant must provide certain categories of
information to the state, not his or her complete files.
G.S. 15A-906 recognizes that internal defense
documents outside these categories are not subject to
discovery.

Domestic Violence

The General Assembly passed a package of legislation
addressing domestic violence and related issues. The
principal act, S.L. 2004-186 (H 1354), spans several
areas of law, incorporating recommendations made by
the House Select Committee on Domestic Violence,
created by the General Assembly in 2003. That act is
referred to here as the DV Act. Unless otherwise noted,
all changes are contained in that act.

Criminal Offenses and Sentencing

New Strangulation Offense. The DV Act creates a
new felony offense of strangulation. Effective for
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offenses committed on or after December 1, 2004, new
G.S. 14-32.4(b) makes it a Class H felony to:

e  assault another person and
¢ inflict physical injury by
e strangulation.

The new subsection does not contain a definition
of “strangulation” or “physical injury.” (The revised
habitual misdemeanor assault offense, discussed
below, also makes “physical injury” an element of the
offense, but it does not define the term either.)

Courts from other states, interpreting the term
“strangulation” primarily in murder cases in which
strangulation was an element of the offense, have
looked to dictionaries for guidance. Although the term
“strangulation” (or “strangle”) often is used to refer to
acts that result in death, it does not always refer to
lethal acts, and the General Assembly certainly could
not have intended in an assault statute to refer only to
actions resulting in death. Webster’s Third New
International Dictionary (3d ed. 1966) gives as one
definition “inordinate compression or constriction of a
tube or part (as the throat . . .) esp. to a degree that
causes a suspension of breathing, circulation, or
passage of contents.”

If this or a comparable definition of strangulation
is used, the act of strangulation alone could be
sufficient to satisfy the element of “physical injury.”
Because the statute requires both strangulation and
physical injury, however, additional evidence of injury
may be required to prove the offense. See generally
State v. Kelly, 580 A.2d 520 (Conn. App. 1990)
(offense of assault on peace officer under Connecticut
statute required proof of “physical injury;” defined as
“impairment of physical condition or pain”; court finds
that judo stranglehold that made officer grow faint to
the verge of unconsciousness qualified as impairment
of physical condition). In comparison to existing
assault offenses in North Carolina, the injuries required
to show “physical injury” would certainly not need to
be as great as for the Class F felony of assault
inflicting “serious bodily injury” under G.S. 14-
32.4(a). Injuries inflicted by strangulation may not
need to be as great as for the misdemeanor offense of
assault inflicting “serious injury” under G.S. 14-33(c).
More would appear to be required, however, than is
required for the offense of battery under G.S. 14-33(a),
which may be proven by mere physical contact. See
State v. West, 146 N.C. App. 741 (2001) (defining
battery as unlawful application of force, however
slight). The new strangulation offense could not be
established by the threat of physical injury without
physical contact, which can be sufficient for assault
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offenses such as simple assault under G.S. 14-33(a)
and assault on a female under G.S. 14-33(c). See State
v. Wortham, 318 N.C. 669 (1987).

Habitual Misdemeanor Assault. Under G.S. 14-
33.2, a person has been subject to prosecution for
habitual misdemeanor assault if he or she (1) violates
G.S. 14-33(c) or G.S. 14-34 and (2) has five or more
prior misdemeanor convictions, two of which were
assaults. G.S. 14-33(c) consists of various Class Al
misdemeanor assaults, such as assault on a female and
assault with a deadly weapon, and G.S. 14-34 contains
the offense of assault by pointing a gun.

Effective for offenses committed on or after
December 1, 2004, the DV Act amends both elements
of habitual misdemeanor assault. Under amended G.S.
14-33.2, a violation of any subsection of G.S. 14-33 (as
well as a violation of G.S. 14-34) satisfies the first
element of the offense, but the violation of G.S. 14-33
now must cause “physical injury.” Thus, a simple
assault in violation of G.S. 14-33(a) would satisfy the
first element of habitual misdemeanor assault if it
caused physical injury, but an assault that only
threatened physical injury would not. Likewise,
physical injury is now required for any assault in
violation of G.S. 14-33(c), such as assault on a female
or assault with a deadly weapon. The possible meaning
of “physical injury” is discussed in connection with the
new offense of assault by strangulation, above.

As for the second element of habitual
misdemeanor assault, the defendant must have two or
more prior convictions (rather than five convictions)
for either misdemeanor or felony assault (rather than
misdemeanor assault only). The earlier of the two prior
convictions may not have occurred more than fifteen
years before the date of the current offense.

The amended statute also provides that a
conviction of habitual misdemeanor assault may not be
used as a prior conviction for any other habitual
offense prosecution, such as a habitual felon
prosecution. The amendment reverses North Carolina
case law on this issue. See State v. Smith, 139 N.C.
App. 209 (2000). The amended statute continues to
contain no prohibition, however, on the prosecution of
a person as a habitual felon when the current felony is
habitual misdemeanor assault.

The DV Act explicitly provides that the
amendments do not affect prosecutions based on the
previous version of the statute for offenses committed
on or before December 1, 2004.

Ban on Possession of Any Firearm by
Convicted Felon. G.S. 14-415.1 has prohibited a
person who has been convicted of a felony from
possessing a handgun or other firearm of comparable
length outside the convicted felon’s home or business.
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Thus, a convicted felon could possess a handgun inside
his or her home or business and a longer firearm, such
as a shotgun, in other areas. Prior to 1995, the
prohibition lasted for five years after the person
completed his or her sentence, including any period of
probation or parole. In 1995, the General Assembly
revised the statute to impose a lifetime ban on the
possession of handguns by a convicted felon outside
the home or business.

Effective for offenses committed on or after
December 1, 2004, the DV Act revises G.S. 14-415.1
to extend the ban to all firearms, regardless of type or
length and regardless of where possessed. The DV act
accomplishes this result by deleting from G.S. 14-
415.1 the language that limited the prohibition to
handguns and other firearms of a certain length and
that allowed a convicted felon to possess a firearm in
his or her home or business. Presumably, a convicted
felon would still have a defense to this charge in the
rare case in which he or she briefly came into
possession of a firearm while defending himself or
herself or acting out of some other necessity—for
example, if a convicted felon disarmed an attacker.
See, e.g., United States v. Newcomb, 6 F.3d 1129 (6th
Cir. 1993) (defendant produced sufficient evidence to
warrant instruction on justification defense); State v.
Boston,  N.C. App.  , 598 S.E.2d 163 (2004)
(evidence did not support claim that defendant was
under imminent threat of death or great bodily injury).
The DV Act explicitly states that it does not affect
prosecutions under the previous version of the statute
for offenses committed before December 1, 2004.

Assault in Presence of Minor. In 2003, the
General Assembly added new G.S. 14-33(d), providing
that a person who committed an assault with a deadly
weapon or an assault inflicting serious injury in
violation of G.S. 14-33(c)(1) had to be placed on
supervised probation in addition to any other
punishment if the offense was committed in the
presence of a minor and was against a person with
whom the defendant had a personal relationship. This
language created some uncertainty about the
permissible sentence that could be imposed because a
defendant cannot be given both supervised probation
and an active sentence; therefore, one interpretation of
the new section was that a judge was precluded from
imposing an active sentence. S.L. 2004-199 (S 1225)
clears up this uncertainty by revising G.S. 14-33(d) to
provide that a defendant who is sentenced to a
community punishment must be placed on supervised
probation in addition to any other punishment; thus, if
the court sentences a defendant to active
imprisonment, the requirement of supervised probation
does not apply. Revised G.S. 14-33(d) also makes it
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clearer that assault in the presence of a minor is a
distinct offense by designating it as a Class Al
misdemeanor. Thus, for the state to rely on the
mandatory punishment provisions in G.S. 14-33(d),
which also include a minimum active sentence of
imprisonment for a second offense, it would have to
allege the required elements of the offense and prove
them to the fact finder beyond a reasonable doubt.

Revised Aggravating Factor for Felonies. G.S.
15A-1340.16(d) lists aggravating factors that may be
considered in determining the sentence to be imposed
under structured sentencing. One of the aggravating
factors, in G.S. 15A-1340.16(d)(15), has been that the
defendant took advantage of a position of trust or
confidence. Effective for offenses committed on or
after December 1, 2004, the DV Act revises that factor
to specify that a position of trust or confidence
includes a domestic relationship. The term “domestic
relationship” is not defined. Compare G.S. 50B-1 (for
purposes of civil protective orders, statute requires that
plaintiff and respondent have or have had “personal
relationship”) with G.S. 15A-534.1 (for purposes of
applying “48-hour” pretrial release procedures for
domestic violence offenses other than Ch. 50B
violations, statute requires that victim be spouse or
former spouse or person with whom defendant lives or
has lived as if married); G.S. 14-134.3 (for purposes of
crime of domestic criminal trespass, statute requires
that premises have been occupied by present or former
spouse or person with whom defendant has lived as if
married).

Domestic Violence Treatment Program as Part
of Sentence. G.S. 15A-1343 has allowed courts in
imposing probation to impose as a special condition
that the defendant attend and complete an abuser
treatment program. Effective for offenses committed
on or after December 1, 2004, the DV Act amends that
statute to make attendance at an abuser treatment
program a regular condition of probation if (i) the court
finds that the defendant is responsible for acts of
domestic violence and (ii) there is a program that has
been approved by the Domestic Violence Commission
and is reasonably available to the defendant. The court
retains the discretion not to impose this condition if it
finds that doing so would not be in the best interests of
justice.

The DV Act also adds a new G.S. 143B-262(e)
requiring the Department of Correction (DOC) to
establish a domestic violence treatment program for
defendants sentenced to a term of active imprisonment
in the DOC’s custody. The new subsection provides
that DOC shall ensure that defendants complete the
program before their release unless other requirements,
deemed critical by DOC, prevent completion.
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Additional Reporting and Sentencing
Provisions. Art. 86 of G.S. Ch. 15A has addressed the
reporting of dispositions in criminal cases. The DV Act
adds to that article a new G.S. 15A-1382.1 containing
both reporting and sentencing requirements in certain
domestic violence cases. New G.S. 15A-1382.1(a)
provides that when a defendant is found guilty of an
offense involving assault or communicating a threat,
the court must determine whether the defendant and
victim had a personal relationship as defined in G.S.
50B-1(b). (An “offense involving assault” is defined as
including any offense in which an assault occurred,
whether or not the conviction is for an offense under
G.S. Ch. 14, Art. 8, the “Assaults” article.) If so, the
judge must indicate on the form reflecting the
judgment that the case involved domestic violence, and
the clerk of court must ensure that the official record of
the defendant’s conviction includes the court’s
determination.

New G.S. 15A-1382.1(b) deals with sentencing in
such cases. (Subsection (b) does not specifically state
the types of offenses to which it applies, stating only
that the judge must consider the indicated sentencing
options upon determining that there was a personal
relationship between the defendant and the victim;
however, because subsection (a) requires the judge to
determine the existence of a personal relationship only
if the defendant is convicted of assault or
communicating a threat, the General Assembly likely
intended for subsection (b) to be limited to those
circumstances.) The new subsection provides that if
the judge imposes a community punishment, he or she
must determine whether the defendant should be
required to comply with one or more special conditions
of probation under G.S. 15A-1343(b1). The new
subsection provides further that the court may impose
house arrest under G.S. 15A-1343(b1)(3¢c) even though
such a condition is authorized in other cases only if the
court imposes an intermediate punishment. Both the
reporting and sentencing changes apply to offenses
committed on or after December 1, 2004.

Study of Misdemeanor Classifications,
Including Assault Inflicting Serious Injury. The DV
Act states that the North Carolina Sentencing and
Policy Advisory Commission (“Sentencing
Commission”) has developed criteria for classifying
felony offenses but has not done so for misdemeanors.
The DV Act states further that the misdemeanor
offense of assault inflicting serious injury has an
element—serious injury to person—that is a type of
harm used in distinguishing among felonies and that
classifying such an offense as a misdemeanor is
inconsistent with the Sentencing Commission’s felony
classification criteria. The DV Act therefore directs the
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Sentencing Commission to study and develop a system
for classifying misdemeanor offenses, particularly
assault offenses, based on their severity. The
Sentencing Commission may consider reclassifying
existing offenses and creating new offenses to ensure
proportionality and consistency. The Sentencing
Commission must report its findings and
recommendations by the 2005 regular session and
make a final report by the 2006 regular session.

Criminal Procedure and Evidence

Warrantless Arrest for Violation of Pretrial Release
Conditions. The DV Act expands the circumstances in
which a law enforcement officer may arrest a person
before an arrest warrant has been issued. Effective for
offenses committed on or after Dec. 1, 2004, new G.S.
15A-401(b)(2)f. provides that an officer may arrest a
person without an arrest warrant or order for arrest if
the person has violated pretrial release conditions
imposed under G.S. 15A-534.1(a)(2). That subsection
addresses conditions that may be imposed in
connection with certain crimes involving domestic
violence, such as a condition that the defendant stay
away from the alleged victim’s home. In other cases
involving violations of pretrial release conditions, the
appropriate judicial official must issue an order for the
person’s arrest. Upon making an arrest—whether with
a warrant or order for arrest or without one—the law-
enforcement officer must take the arrested person
without unnecessary delay to a magistrate, and the
magistrate has the responsibility of setting new pretrial
release conditions. See G.S. 15A-501, -511 (describing
procedures upon arrest). If the defendant is also
charged with a new domestic violence offense subject
to G.S. 15A-534.1, the magistrate cannot set pretrial
release conditions for the new offense within the first
48 hours after arrest; only a judge may do so.

Issuance of Cross-Warrants. G.S. 15A-304
provides that a judicial official may issue an arrest
warrant when he or she is supplied with sufficient
information, supported by oath or affirmation, that
there is probable cause to believe that a crime has been
committed and that the person to be arrested
committed it. The DV Act amends G.S. 15A-304 to
clarify that when there is probable cause to issue an
arrest warrant, a judicial official may not refuse to
issue a warrant solely because a prior warrant has been
issued for the arrest of another person involved in the
same matter. For example, suppose John goes to the
magistrate’s office and, based on the information he
presents that Sally assaulted him, the magistrate issues
a warrant for Sally’s arrest. Sally later goes to the
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magistrate and presents sufficient information to show
probable cause that John assaulted her. Amended G.S.
15A-304 makes it clear that the magistrate may not
refuse to issue a warrant for John’s arrest—in other
words, a cross-warrant—solely because John got to the
courthouse and obtained a warrant first. The amended
statute continues to provide that a judicial official may
not issue a warrant, including in situations involving
cross-warrants, if the information is insufficient to
show probable cause. A judicial official retains the
discretion, under G.S. 15A-303 and 15A-304, to issue
a criminal summons directing the person to appear in
court, instead of an arrest warrant directing law
enforcement to arrest the person, when the judicial
official concludes that taking the person into custody is
unnecessary. Effective August 12, 2004.

Clarification of Nurse Privilege. In the 2003
legislative session, the General Assembly enacted G.S.
8-53.13, which established a privilege comparable to
the physician-patient privilege for information
obtained by nurses. The DV Act clarifies the
circumstances in which information privileged under
that statute is admissible. First, amended G.S. 8-53.13
provides that if the court has found disclosure of the
contents warranted, hospital medical records produced
in accordance with G.S. 8-44.1 may be admitted. (G.S.
8-44.1 provides that hospital medical records that have
been subpoenaed are admissible if they are
authenticated by live testimony or if they have been
submitted to the court with an appropriate
authenticating affidavit in accordance with the
procedure in North Carolina Rule of Civil Procedure
45(c) regarding subpoenas for hospital medical
records.) Second, amended G.S. 8-53.1 provides that,
like the physician-patient privilege, the nurse privilege
is not grounds for excluding evidence of abuse or
neglect of a child under age 16 in judicial proceedings
related to a report of abuse, neglect, or dependency
under the Juvenile Code. Effective December 1, 2004.

Civil Law

Civil Legal Services for Victims of Domestic
Violence. The DV Act creates a new Art. 37B in G.S
Ch. 7A appropriating funds for legal services programs
to provide legal assistance to domestic violence
victims regarding the following types of civil matters:
actions for protective orders under G.S. Ch. 50B, child
custody and visitation issues, and other matters to
ensure the safety of the client and the client’s children.
To fund these services, the State Treasurer is to send to
the North Carolina State Bar $.95 from the criminal
and civil costs collected for the support of the General
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Court of Justice in each case (under G.S. 7A-304(a)(4)
and 7A-305(a)(2)); and the State Bar is to allocate
these funds to legal services programs in accordance
with the formula set forth in G.S. 7A-474.9—that is,
20% of the funds received by the State Bar must be
distributed in a fixed, equal amount for each county,
and 80% of the funds must be distributed according to
the rate of Ch. 50B civil actions filed in that county.
(The DV Act also imposes a $100 pro hac vice fee for
out-of-state attorneys who wish to handle cases in
North Carolina; although the fees are not specifically
earmarked for domestic violence legal services
programs, the General Assembly apparently imposed
the fees to provide additional support for such
programs.) Legal services programs may not use any
of the funds to provide legal assistance in criminal
proceedings or to prisoners in the custody of the
Department of Correction regarding the terms of their
incarceration. The new fee provisions apply to fees
assessed or paid on or after October 1, 2004.

Award of Temporary Child Custody as Part of
Domestic Violence Protective Order. The DV Act
significantly revises the statutory provisions relating to
the award of temporary child custody as part of a
domestic violence protective order. For an explanation
of these changes, which apply to actions filed on or
after October 1, 2004, see Cheryl Howell, Janet Mason
& John Saxon, Children, Families, and Juvenile Law,
in NORTH CAROLINA LEGISLATION 2004 (School of
Government, forthcoming 2004).

Employment Discrimination against Domestic
Violence Victims. The DV Act creates new G.S. 50B-
5.5, and amends G.S. 95-241(a), to prohibit an
employer from discharging, demoting, denying a
promotion to, or disciplining an employee for taking
reasonable time off from work to seek a domestic
violence protective order. Effective October 1, 2004,
and applicable to actions filed on or after that date.

Privacy for 50B Intake. The DV act amends G.S.
50B-2(d) to provide that whenever feasible the clerk of
superior court shall provide a private area for
individuals seeking domestic violence protective
orders to fill out forms and make inquiries. Effective
August 12, 2004.

New Civil No-Contact Orders for Victims of
Unlawful Conduct. The General Assembly passed
two acts authorizing the issuance of civil no-contact
orders against certain conduct. One act, S.L. 2004-194
(H 951) (as amended by S.L. 2004-199, Sec. 50 (S
1225)), adds new G.S. Ch. 50C to allow victims of
nonconsensual sexual conduct (as defined in G.S. 50C-
1) or stalking to seek a civil no-contact order
comparable to a domestic violence protective order
under G.S. Ch. 50B. Because new Ch. 50C is intended
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to protect individuals not covered by Ch. 50B, it
authorizes claims for civil non-contact orders only
when the plaintiff and respondent do not have a
“personal relationship” as defined in Ch. 50B.

A second act, S.L. 2004-165 (S 916), creates a
new Article 23, entitled “Workplace Violence
Prevention,” in G.S. Ch. 95. It allows an employer to
file a civil action for a no-contact order on behalf of an
employee who has suffered certain unlawful conduct
from any individual that has been carried out or
reasonably could be construed to be carried out at the
employee’s workplace. Unlawful conduct includes
attempting to cause or intentionally causing bodily
injury, certain stalking behaviors as defined in the new
article, and threats of physical injury.

Both types of actions are heard in district court,
and violations of no-contact orders are punishable as
contempt. The acts become effective December 1,
2004, and provide that they apply to actions that give
rise to civil no-contact orders issued on or after that
date.

Training, Studies, and Funding

Domestic Violence Training. G.S. Ch. 17C and 17E
require the North Carolina Criminal Justice and
Education and Training Standards Commission and the
North Carolina Sheriffs’ Education and Training
Standards to set training standards for law enforcement
officers and sheriffs. The DV Act amends those
chapters to require the two commissions to adopt
training standards that include domestic violence
training for entry-level officers, in-service training for
current officers, and training for domestic violence
instructors. Among others things, entry-level and in-
service training must include training on investigating
“evidence-based prosecutions”—that is, prosecutions
in which the alleged victim does not testify. Training
must be available by March 1, 2005.

The DV Act also requests the North Carolina
Supreme Court to adopt minimum training standards
for district court judges in civil and criminal domestic
violence cases. The Administrative Office of the Court
(AOCQ) is directed to study the issue of training for
court personnel about domestic violence. The AOC
must report its findings and recommendations at the
2005 regular session of the General Assembly.

Domestic Violence Studies. The DV Act requires
various agencies to study issues relating to domestic
violence. The North Carolina Department of Public
Instruction, in collaboration with the State Board of
Education, must study the issue of antiviolence
programs in the schools and training for school
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personnel dealing with students who are victims of
domestic and relationship violence. The Department of
Health and Human Services must study and develop a
plan for serving clients of domestic violence programs
who have mental health and substance abuse needs.
The plan must address, among other things, diagnostic
and referral services for such clients. The North
Carolina State Bar, in cooperation with the North
Carolina Bar Association, must study the issue of
providing Continuing Legal Education (CLE) credit to
attorneys for pro bono legal representation, including
the possibility of providing CLE credit for pro bono
legal representation of domestic violence victims. The
DV Act also amends G.S. 7B-1402 to place two
domestic violence representatives—one from the North
Carolina Domestic Violence Commission and one
from the North Carolina Coalition against Domestic
Violence—on the North Carolina Child Fatality Task
Force within the Department of Health and Human
Services.

Domestic Violence Funding. The budget bill
(S.L.2004-124, H 1414) appropriates $132,000 for
improvements to the court information system to track
domestic violence offenders, $90,000 for training of
judicial officials on domestic violence, and $20,000 for
the Sentencing Commission to study misdemeanor
offense classifications. The budget bill adds one
position to the Criminal Justice Training Division and
one position to the Sheriffs Standards division to
develop and oversee training on domestic violence. It
also states that the creation of various new positions
within the court system, such as judgeships and
positions in district attorney offices, is necessary, for
among other reasons, to enhance the courts’ response
to domestic violence.

Criminal Offenses

Generally

Possession of Firearm by Felon. Perhaps the biggest
change concerning criminal offenses this session was
the complete elimination of a person’s right to possess
a firearm after conviction of a felony. This change, a
part of the domestic violence changes recommended
by the House Select Committee on Domestic Violence,
is discussed under Domestic Violence, above.
Increased Penalties for Offenses Involving
Methamphetamine. In response to concerns about the
growth of methamphetamine labs in North Carolina,
the General Assembly increased the penalties for
several offenses involving that drug. Effective for
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offenses committed on or after December 1, 2004, S.L.
2004-178 (S 1054) makes the following changes:

1. G.S. 14-17 has defined second-degree murder
as including a murder proximately caused by
the unlawful distribution of cocaine when
ingestion of the cocaine causes the user’s
death. That statute is revised to make such
actions involving methamphetamine second-
degree murder as well.

2. G.S. 90-95(b) has made it a Class H felony to
manufacture a Schedule II controlled
substance. That section is revised to make it a
Class C felony to manufacture
methamphetamine; however, packaging,
repackaging, labeling, or relabeling
methamphetamine remain Class H felonies
even though those actions might otherwise be
considered forms of manufacturing.

3. G.S.90-95(d1) makes it a Class H felony to
commit offenses involving immediate
precursor chemicals used for the manufacture
of a controlled substance. New G.S. 90-
95(d1a) provides that if the offenses involve
immediate precursor chemicals for the
manufacture of methamphetamine, the
offenses are Class F felonies. G.S. 90-95(d2)
also is revised to add several new substances
to the list of precursor chemicals to which
subsections (d1) and (d1a) apply.

4. G.S. 15A-1340.16(d) lists the factors that may
be used to impose an aggravated sentence for
felony offenses. A new aggravating factor is
that the offense is the manufacture of
methamphetamine and was committed where
a person under age 18 lives, was present, or
otherwise was endangered by exposure to the
drug.

5. G.S. 15A-1340.16A has provided for an
enhanced sentence for the use of a firearm for
certain offenses. G.S. 15A-1340.16B and
15A-1340.16C provide similar enhancements
for certain other conduct. New G.S. 15A-
1340.16D provides that a person’s sentence
must be increased by 24 months if: (a) the
offense is manufacture of methamphetamine;
(b) certain personnel, such as law-
enforcement officers, were seriously injured
while discharging their duties; and (c) the
injury was directly caused by a hazard
associated with the manufacture of
methamphetamine. If the offense involves
packaging, repackaging, labeling, or
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relabeling, the enhancement does not apply.
The new section requires that the
enhancement be alleged in the indictment or
information, submitted to the jury for
decision, and proven by the state beyond a
reasonable doubt.

In addition to the above criminal law changes,
new G.S. 130A-284 directs the Commission for Health
Services to adopt rules containing decontamination
standards for property that has been used for the
manufacture of methamphetamine, and requires
property owners and others in control of the property
to comply with those rules; and new G.S. 114-43
provides civil and criminal immunity for certain
actions taken in good faith as part of a
Methamphetamine Watch Program approved by the
Department of Justice, such as cooperating in a law-
enforcement investigation concerning the manufacture
of methamphetamine.

To combat illegal methamphetamine operations,
the budget bill (S.L. 2004-124, H 1414) creates six
sworn lab positions and eight sworn agent positions in
the SBI. The budget bill also states that the creation of
various new positions within the court system, such as
judgeships and assistant district attorney positions, is
necessary, for among other reasons, to assist the courts
in dealing with the growth in the methamphetamine
caseload.

Firearm on Educational Property. S.L. 2004-
198 (H 1453) revises G.S. 14-269.2(b), which has
made it a Class I felony to possess a firearm on
educational property, to create a new offense of
discharging a firearm on educational property, a Class
F felony. The act provides, in new G.S. 14-269.2(g)(4),
that the prohibition on possession and use of weapons
on educational property does not apply to weapons
used for hunting with the written permission of the
school’s governing board. Effective for offenses
committed on or after December 1, 2004.

Specialized Assault. S.L. 2004-26 (H 1373) adds
G.S. 14-33(c)(7) to make it a Class A1 misdemeanor to
assault a public transit operator, whether a public
employee or private contractor, when the operator is
discharging or attempting to discharge his or her
duties. Previously, assault on a public employee
performing such duties could be prosecuted as assault
on a government official under G.S. 14-33(c)(4), also a
Class Al misdemeanor, while assault on a private
contractor could be prosecuted as simple assault under
G.S. 14-33(a), a Class 2 misdemeanor. Effective for
offenses committed on or after December 1, 2004.

Threatening Witness. S.L. 2004-128 (S 577)

14

October 2004

revises G.S. 14-226, which has made it a Class H
felony to intimidate a witness in state court, to provide
that it is a violation of the statute for a criminal
defendant to threaten a witness in the defendant’s case
with the assertion or denial of parental rights. Other
parts of the act, discussed under Collateral
Consequences, below, deny parental rights to a person
convicted of a rape resulting in the birth of a child.
Effective for offenses committed on or after December
1,2004.

Peeping Changes. Last session the General
Assembly substantially revised G.S. 14-202, the statute
prohibiting peeping, to add several new peeping
offenses. S.L. 2004-109 (S 1167) adds G.S. 14-202(al)
making it a Class 1 misdemeanor to secretly peep
under or through the clothing of another person
without consent by use of a mirror or other device for
viewing the other person’s body or undergarments.
The act also revises G.S. 14-202(/), which has required
the sentencing court to consider whether to require a
person to register as a sex offender upon a second or
subsequent conviction of certain peeping offenses. The
act amends that subsection to add a violation of new
G.S. 14-202(al) to the list of potential triggering
offenses. Effective for offenses committed on or after
December 1, 2004.

Indecent Liberties with Student. G.S. 14-202.4
has made it a Class I felony for school personnel to
engage in indecent liberties (that is, conduct for the
purpose of arousing or gratifying sexual desire) with a
student. One element of the offense has been that the
school official and student must have been at the
“same school” before or at the time of the sexual
conduct. Under the previous definition of “same
school,” a student had to be enrolled at, and the school
official had to be employed, assigned, or a volunteer
at, the school in question. Effective for offenses
committed on or after December 1, 2004, S.L. 2004-
203 (H 281) expands the definition of “same school”
by providing that a student and school official are also
considered at the same school if the student and
official are present at a school-sponsored or school-
related activity. The act does not change the definition
of “same school” in G.S. 14-27.7A, which applies to
vaginal intercourse and certain other sexual acts by
school personnel with students.

Rebirthing. In 2003 the General Assembly passed
G.S. 14-401.21 outlawing “rebirthing techniques” that
include restraint and create a situation in which a
person may suffer physical injury or death. The budget
bill (S.L. 2004-124, H 1414) amends that section to
provide that no state funds may be used to pay for
unlawful rebirthing techniques performed in another
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state that permits the technique. Effective July 1, 2004.
Unlawful Removal or Destruction of Electronic
Dog Collars. S.L. 2004-60 (H 1613) adds Anson and
Chowan counties to those counties in which it is a
Class 2 misdemeanor, under G.S. 14-401.17, to
remove or destroy an electronic dog collar placed on a
dog by its owner. The amendment increases the
number of covered counties to thirty-eight. Effective
for offenses committed on or after October 1, 2004.

Regulatory Offenses

Use of Unauthorized CB Radio. S.L. 2004-72 (H
257) adds G.S. 62-328 to make it a Class 3
misdemeanor to knowingly and willfully use a citizens
band radio (CB radio) not authorized by the Federal
Communications Commission. Certain licensees under
federal law are not subject to the new provision.
Effective for offenses committed on or after December
1, 2004.

Professional Employer Organizations. S.L.
2004-162 (S 20) creates a new Art. 89 in G.S. Ch. 58,
establishing a regulatory and licensing scheme for
professional employer organizations. Such
organizations assign employees to work for client
companies on a long-term or continuing nature and
share employment responsibilities with the client
companies. A violation of the licensing requirements
in new G.S. 58-89-170 is a Class H felony under new
G.S. 58-89-175. Effective for contracts entered into,
business conducted, and actions taken on or after
January 1, 2005.

Electioneering Communications. S.L. 2004-125
(H 737) creates a new Art. 22E in G.S. Ch. 163,
establishing a reporting and regulatory scheme for
electioneering communications. A violation of the new
article is a Class 2 misdemeanor. Effective for acts
committed on or after October 1, 2004.

Unauthorized Insurance. S.L. 2004-166 (H
1107) amends G.S. 58-33-95 to increase the penalty
for soliciting, negotiating, or selling insurance on
behalf of an unauthorized insurer. Taking such actions
knowing that the insurer is an unauthorized insurer is a
Class H felony; taking such actions without knowledge
is a Class 1 misdemeanor. Previously, a violation of
the section was a Class 1 misdemeanor. Effective for
offenses committed on or after December 1, 2004.

Fortune-Telling. S.L. 2004-203 (H 281) repeals
G.S. 14-401.5, which made it unlawful to practice
fortune-telling, palmistry, and similar crafts in certain
counties. Effective August 17, 2004.

Wildlife Offenses. The General Assembly passed
several local bills relating to wildlife offenses and
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enforcement. Among other things, the General
Assembly (in S.L. 2004-87, H 1649, effective July 9,
2004) authorized Wake County to regulate hunting
with a firearm while impaired.

Criminal Procedure and Evidence

Jurisdiction over Probation Revocation Hearing
After District Court Takes Felony Plea. In 1996 the
General Assembly revised G.S. 7A-272 to authorize
district courts to accept guilty pleas to Class H or I
felonies with the consent of the prosecutor, defendant,
and presiding judge. If the defendant was placed on
probation and thereafter was alleged to have violated
probation, the revocation hearing would take place in
district court. Confusion arose, however, over which
court initially should hear the appeal of a district
court’s decision to revoke probation, and the North
Carolina Supreme Court ultimately interpreted the
statutes as giving the defendant the right to a de novo
revocation hearing in superior court. See State v.
Hooper, 358 N.C. 122 (2004).

S.L. 2004-128 (S 577) indirectly addresses this
result by adding G.S. 7A-271(e). It provides that unless
the state and defendant agree to have the district court
hold the revocation hearing, the superior court has
exclusive jurisdiction over probation revocation
hearings in cases in which the defendant pled guilty to
a Class H or I felony in district court. Thus, if the state
does not agree, the initial revocation hearing is held in
superior court, and the defendant’s only right of appeal
is to the appellate division. The act provides that these
changes take effect July 26, 2004.

Forensic Analysis Admissible without Live
Testimony. In drug prosecutions, G.S. 90-95(g) has
allowed the state to submit a report of a chemical
analysis of a controlled substance, in lieu of calling the
analyst as a witness, if the state satisfies certain
conditions. Among other things, if the report is to be
used in a criminal proceeding in superior court (or in
an adjudicatory hearing in juvenile court), the state
must notify the defendant of its intent to introduce the
report and may introduce it only if the defendant fails
to object within the time limits in the statute. (G.S. 90-
95(gl) contains similar procedures allowing the state
to introduce a written statement to establish chain of
custody for a controlled substance.)

Following that approach, the budget bill (S.L.
2004-124, Sec. 15.2(c), H 1414) establishes procedures
allowing the state to submit a laboratory report of a
forensic analysis, including an analysis of the
defendant’s DNA, without calling the analyst as a
witness. New G.S. 8-58.20 requires that the forensic
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analysis meet certain standards, that the analyst
complete an affidavit containing certain averments (for
example, that the analyst is qualified to perform the
analysis), and that the prosecutor provide a copy of the
report and affidavit to the defendant’s attorney (or to
the defendant if he or she has no attorney) within the
time specified in the statute. If the defendant fails to
file a written objection with the court within 15
business days of receipt of the report and affidavit, the
state may introduce the report and affidavit without
calling the analyst as a witness unless the presiding
judge rules otherwise. If the defendant timely objects,
the state may not introduce the forensic analysis unless
it would otherwise be admissible. The notice and
objection procedures apply to proceedings in both
district and superior court. Effective for offenses
committed on or after December 1, 2004.!

Video Testimony by SBI Lab Analysts. Section
14.5 of the budget bill directs the AOC to conduct a
pilot program in Superior Court District 27B
(Cleveland and Lincoln counties) allowing SBI lab
analysts to testify by videoconference about chain-of-
custody issues and other matters. The act provides that
analysts may provide such testimony notwithstanding
any law to the contrary. The General Assembly
appropriated $25,640 in recurring funds and $67,589 in
nonrecurring funds for appropriate equipment in
courthouses in that district, and $3,000 in recurring

1. The new procedures for introducing forensic analysis
reports (as well as the procedures for introducing controlled
substances reports) must satisfy the U.S. Supreme Court’s
decision in Crawford v. Washington, _ U.S. _ , 124 S.
Ct. 1354 (2004). There, the court held that the Confrontation
Clause forbids the state from introducing out-of-court
statements that are “testimonial” except in limited
circumstances. The Court did not give a precise definition of
the term “testimonial,” but it most likely includes affidavits
such as those described here, which are prepared by the state
as part of its criminal investigation. Although not specifically
discussed as an exception, the new statutory procedures may
satisfy the Confrontation Clause because the state must give
notice of its intent to offer the evidence and the defendant
has the right to object and prevent the state from introducing
the evidence unless it is otherwise admissible. See State v.
Miller, 790 A.2d 144 (N.J. 2002) (pre-Crawford case finds
that such a procedure does not violate Confrontation Clause
if defendant has no burden other than to submit objection;
footnote 2 collects cases reaching similar result); but see
People v. McClanahan, 729 N.E.2d 470 (I11. 2000) (court
finds that similar statute violates Constitution because it
impermissibly requires defendant to take procedural step to
secure his or her confrontation rights).
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funds and $45,500 in nonrecurring funds to the SBI for
implementation of the project.

Clarification of Nurse Privilege. As part of a
package of domestic violence changes, the General
Assembly clarified the admissibility of information
subject to the nurse privilege in G.S. 8-53.13, enacted
in 2003. See Domestic Violence: Criminal Procedure
and Evidence, above.

Motor Vehicles

Impaired Driving

Mechanic’s Liens and Seized Vehicles in Impaired
Driving Cases. G.S. 20-28.4 has provided that if a
vehicle has been seized in connection with impaired
driving and the court releases the vehicle to the owner
following a trial or forfeiture hearing, the owner must
pay the accumulated towing and storage charges. If the
owner fails to pay the charges and obtain release of the
vehicle within thirty days of the date of the court’s
order, the possessor of the vehicle has a mechanic’s
lien on the vehicle to satisfy the unpaid towing and
storage charges. S.L. 2004-128 (S 577) amends G.S.
20-28.4 to provide that when the court orders release
of a vehicle to the owner, the court’s order must
include notice that within thirty days the owner must
pay the outstanding towing and storage charges and
retrieve the vehicle or must give notice to the Division
of Motor Vehicles requesting a judicial hearing on the
validity of a mechanic’s lien for the towing and storage
charges. Amended G.S. 20-28.4 provides that this
notice satisfies the notice requirement in G.S. 44A-
4(b), which describes the procedure for sale of a
vehicle subject to a mechanic’s lien. The act also
amends G.S. 44A-4(b) to provide that no additional
notice is required if either (1) the court has given the
owner notice as described above or (2) the notice
otherwise required by that subsection (that is, notice by
registered or certified mail) was returned as
undeliverable. Effective for orders entered on or after
October 1, 2004.

Substance Abuse Assessments. Effective for
substance abuse assessments conducted on or after
October 1, 2004, S.L. 2004-197 (H 1356) amends G.S.
122C-142.1(f) to increase the fee for an assessment
from $50 to $100. Effective for substance abuse
assessments conducted on or after October 1, 2005, the
act amends G.S. 122C-142.1 to specify the minimum
qualifications for those conducting substance abuse
assessments (for assessments conducted on or after
October 1, 2008, the act eliminates substance abuse
counselor interns from the list of those authorized to
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conduct assessments). The act also directs the Joint
Legislative Oversight Committee on Mental Health,
Developmental Disabilities, and Substance Abuse
Services to study the certification requirements for
those conducting alcohol and drug education traffic
schools and the fees for such schools.

Other Motor Vehicle Changes

New Offense of Aggressive Driving. S.L. 2004-193
(H 1046) adds G.S. 20-141.6 to create a new offense of
aggressive driving. Under the new statute, it is a Class
1 misdemeanor to operate a motor vehicle on a
highway or public vehicular area if the person speeds
in violation of G.S. 20-141 or 20-141.1 and drives
recklessly. The new statute provides that for the
purpose of satisfying the “reckless driving” element of
this offense, the state must show that the person
committed at least two of the following offenses:
running a red light or stop sign, illegal passing, failure
to yield, or following too closely. In contrast, the
separate offense of reckless driving in violation of G.S.
20-140 does not require a specific traffic violation.
Although the two statutory definitions of reckless
driving differ, new G.S. 20-141.6 provides that
reckless driving in violation of G.S. 20-140 is a lesser-
included offense of the new offense of aggressive
driving. Under revised G.S. 20-16(c), a conviction of
aggressive driving carries five driver’s license points; a
conviction of aggressive driving in a commercial
vehicle carries six points. (Convictions of reckless
driving carry four and five license points,
respectively.) For driver’s license revocation purposes,
aggressive driving is treated in the same manner as
reckless driving (under amended G.S. 20-16(a)(9), 20-
17(a)(6), and 20-17(a)(7)). Effective for offenses
committed on or after December 1, 2004.

Child Restraint Requirements. G.S. 20-
137.1(al) has provided that a child transported in a
motor vehicle must be secured in an appropriate
passenger restraint system if he or she is less than five
years old and weighs less than forty pounds. S.L.
2004-191 (S 1218) amends that subsection to provide
that a child who is less than eight years old and weighs
less than eighty pounds must be properly secured in an
appropriate child passenger restraint system. The effect
of this change is to create two levels of coverage. A
child who is less than five years old and weighs less
than forty pounds must still be secured in a traditional
child car seat and ordinarily must be seated in the
vehicle’s rear seat. A child who is less than eight years
of age and weighs between forty and eighty pounds
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may be placed in a booster seat, which makes the lap
and shoulder belts fit correctly. Children in this
category may be seated in the front or rear of the
vehicle, and if no seating position is equipped with a
lap and shoulder belt to secure a booster seat or other
appropriate child restraint system, the child may be
restrained by a properly-fitted lap belt only. A driver
may not be held responsible for a violation if he or she
produces by the time of trial satisfactory proof that he
or she has acquired an approved child restraint system
for a vehicle in which the child is normally
transported. Effective for violations committed on or
after January 1, 2005.

Camera-Defeating License Plate Covers. Over
the last several years, the General Assembly has
enacted legislation authorizing some local
governments to operate traffic control systems that use
cameras to record the license plate numbers of drivers
who run red lights. S.L. 2004-79 (H 26) amends G.S.
20-63(g) to make it an infraction, subject to a fine
under G.S. 14-3.1, for the operator of a motor vehicle
to willfully cover a license plate with a device
designed or intended to prevent or interfere with the
taking of a clear photograph of the license plate by a
traffic control system using cameras. The revised
section does not prohibit the use of transparent covers.
Effective for acts committed on or after October 1,
2004.

Authority of DMV Officers and State Highway
Patrol Motor Carrier Enforcement Officers. G.S.
20-49 has authorized officers of the Division of Motor
Vehicles (DMV) designated by the DMV
Commissioner to enforce laws relating to the operation
of vehicles and the use of highways. S.L. 2004-148 (H
1345) expands their authority in new G.S. 20-49.1,
empowering them to enforce criminal laws when
either: (1) they are engaged in enforcement of laws
within their jurisdiction and have probable cause to
believe a person has committed a criminal act in their
presence; or (2) they are asked to provide temporary
assistance by the head of a state or local law
enforcement agency and the request is within the scope
of the agency’s subject matter jurisdiction. Revised
G.S. 20-49.2 gives the same authority to motor carrier
enforcement officers of the State Highway Patrol. Both
statutes state that these officers may not conduct
independent investigations into violations of criminal
law outside their subject matter or territorial
jurisdiction. Effective August 2, 2004.

Limited Driving Privilege for Revocation Based
on Out-of-State Speeding. S.L. 2004-199 (S 1225)
amends G.S. 20-16.1(b)(3) to provide that applications
for a limited driving privilege in connection with



Administration of Justice Bulletin No. 2004/06

license revocations based on out-of-state speeding
convictions are heard in district rather than superior
court.

No Points for Defective Speedometer. G.S. 20-
123.2 has provided that no driver’s license or insurance
points may be imposed for the failure to maintain a
speedometer in good working order in violation of that
section. S.L. 2004-203 (H 281) reiterates that
limitation in G.S. 20-141(0), which has provided that a
violation of G.S. 20-123.2 is a lesser offense of
speeding.

Restrictions on Towing by Passenger Vehicle.
S.L.2004-124 (H 1414) (as amended by S.L. 2004-
199, S 1225) adds a new G.S. 20-147.1 to specify that
a passenger vehicle towing another vehicle must
“cause the vehicle to travel on the right half of the
highway.” If the highway has four or more lanes, the
vehicle may not be driven in the left-most lane of the
right half of the highway except in specified
circumstances. A violation of this statute remains an
infraction. Effective for violations committed on or
after December 1, 2004.

Failure-to-Yield Offenses. Effective for
violations committed on or after December 1, 2004,
S.L. 2004-172 (H 965) makes changes to various
offenses involving failure to yield.

1. New G.S. 20-160.1 provides that a person
shall be fined $500 and have his or her
driver’s license suspended for 90 days if: (a)
he or she commits the offense of failure to
yield in specified circumstances (that is, when
approaching or entering an intersection, when
turning at a stop or yield sign, when entering
a roadway, upon approach of an emergency
vehicle, or at highway construction); and (b)
there is serious bodily injury but not death.

2. Revised G.S. 20-158(b)(2) clarifies that a
person who makes a right turn at a red light
must yield not only to pedestrians using the
intersection but also to pedestrians if they are
moving toward the intersection, are in
reasonably close proximity to the intersection,
and are preparing to cross in front of the
traffic that is required to stop at the red light.
A violation of revised G.S. 20-158(b) is an
infraction punishable by a penalty of not less
than $100 nor more than $500. Revised G.S.
20-16(c) increases the driver’s license points
for a violation from three to four points for a
non-commercial vehicle and from four to five
points for a commercial vehicle. Conviction
also results in the imposition of one insurance
point under the Safe Driver Incentive Plan.
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3. Revised G.S. 20-16(c) provides for four
driver’s license points for failure to yield the
right-of-way to a bicycle, motor scooter, or
motorcycle. A failure-to-yield violation in a
commercial vehicle carries five points.
Previously, such violations carried three and
four points, respectively.

Juveniles

Venue for Juvenile Disposition Hearings. G.S. 7B-
1800 has provided that a proceeding in which a
juvenile is alleged to be delinquent or undisciplined
shall be commenced and adjudicated in the district in
which the offense is alleged to have occurred. S.L.
2004-155 (H 1665) amends G.S. 7B-1800 to provide
that if a juvenile proceeding is adjudicated in a district
other than the juvenile’s residence and the juvenile is
in residential treatment or foster care in that district,
the dispositional hearing shall be conducted in that
district unless the judge enters an order, supported by
findings of fact, that transfer of the case to another
district would serve the ends of justice or is in the best
interest of juvenile. Effective for hearings conducted
on or after October 1, 2004.

Design and Construction of Youth
Development Centers. S.L. 2004-179 (H 1264)
authorizes the incurrence of special indebtedness up to
$35 million to finance the construction of up to five
youth development centers totaling up to 224 beds. No
more than $13 million may be issued or incurred
before July 1, 2005. S.L. 2004-126 (H 1795)
authorizes $4,460,000 for facility planning for up to 13
youth development centers containing a total of 512
beds. Section 16.3 of the budget bill (S.L. 2004-124, H
1414) describes the required contents of the plans to be
developed, including such matters as the construction
schedule, the recruitment of personnel, the services and
programs to be offered, and security.

Staffing. Section 16.4 of the budget bill requires
the Department of Juvenile Justice and Delinquency
Prevention (DJJDP) to prepare a long-range plan for
establishing a therapeutic staffing model for youth
development centers. It authorizes DJJDP to create and
reclassify certain positions as a step toward that goal.
DJJDP must report to the General Assembly by
December 1, 2004, on its long-range plans and the
costs for statewide implementation of a therapeutic
staffing model.

Juvenile Recidivism. Section 16.5 of the budget
bill directs the Sentencing Commission, in consultation
with DJJDP and the legislative Fiscal Research
Division, to prepare biennial reports on juvenile
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recidivism in North Carolina. A research analyst
position is created at the Sentencing Commission to
produce such reports and to assist DJJDP in evaluating
juvenile programs.

Alternatives to Commitment of Juveniles.
Section 16.6 of the budget bill directs DJIDP, in
consultation with the legislative Fiscal Research
Division, to study the issue of electronic monitoring
and house arrest for juveniles. DJJDP must report to
the General Assembly by March 1, 2005, on ways to
expand electronic monitoring programs as alternatives
to committing juveniles to youth development centers.

Section 16.7 of the budget bill requires DJJDP to
use $500,000 of appropriated funds for competitive
awards for demonstration projects by Juvenile Crime
Prevention Councils to identify effective community
programs for juvenile offenders who have been or may
be committed to youth development centers.

Education of Committed Juveniles. Section 16.8
of the budget bill requires DJJIDP, in consultation with
the State Board of Education and the Community
Colleges System Office, to review the assessment of
juveniles committed to DJJDP, and the curricula,
education plans, and alternative education programs
for those juveniles.

Law Enforcement

Pistol Purchases. S.L. 2004-183 (H 817) revises G.S.
14-402 to provide that a person may purchase a pistol
without a purchase permit if he or she has a valid
North Carolina concealed handgun permit and is a
North Carolina resident at the time of the purchase.
Effective August 10, 2004.

Seizure of Gaming Tables. S.L. 2004-199, Sec.
47 (S 1225) updates G.S. 14-298 to accord with current
procedural requirements for the seizure of property.
That provision had allowed law enforcement officers
to seize and destroy illegal gaming tables, apparently
without judicial authorization, upon the receipt of
information under oath. It also purported to allow
officers to call to their aid “all the good citizens of the
county” to help destroy illegal gaming tables. The
statute was found to violate Due Process in Helton v.
Hunt, 330 F.3d 242 (2003). The revised statute
authorizes law enforcement officers to seize illegal
gaming tables if they have probable cause and comply
with applicable state law. Thus, unless an exception
applies, officers need a warrant to seize gaming tables.
The revised statute also contains procedures ensuring
judicial oversight of any decision to destroy or
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otherwise dispose of the property. This act repeals an
act dealing with the same statute passed earlier during
the 2004 legislative session (S.L. 2004-2003, Sec. 20,
H 281). Effective October 1, 2004.

Backlog of Rape Kits. The budget bill (S.L.
2004-124, H 1414) requires the Department of Justice
to use $250,000 of appropriated funds to contract with
private entities to test the backlog of rape kits in
storage in local law enforcement agencies.

Involuntary Commitment Custody Order Valid
throughout State. S.L. 2004-23 (H 1366) amends
various sections of the involuntary commitment law to
make it clear that a custody order issued by a
magistrate or clerk is valid throughout the state and can
be served in any county in North Carolina no matter
where issued. Effective June 25, 2004.

Sentencing

Drug Treatment Court Program Classified as
Intermediate Punishment. S.L. 2004-128 (S 577)
adds G.S. 15A-1340.11(3a) to designate assignment to
a drug treatment court program as an intermediate
punishment under structured sentencing. A “drug
treatment court program” is defined in the new
subsection as a program to which offenders are
required as a condition of probation to comply with the
rules adopted for the program and to participate in
specified activities, such as drug screening or testing.
Effective July 26, 2004.

Other Sentencing Changes. Other sentencing
changes are discussed in connection with the changes
in the methamphetamine and domestic violence laws.
See Domestic Violence and Criminal Offenses, above.

Capital Punishment

Anonymity of Executioner. S.L. 2004-2003 (H 281)
revises G.S. 15-190 to provide that the names of those
people designated to carry out an execution are
confidential, exempt from the public records law, and
not subject to discovery or introduction as evidence in
any proceeding unless the senior resident superior
court judge for Wake County finds that disclosure is
necessary to a proper administration of justice.
Effective August 17, 2004. (The budget bill (S.L.
2004-124, H 1414), effective July 20, 2004, made
similar revisions to G.S. 15-190; presumably, S.L.
2004-203, which has a later effective date, supersedes
the provisions in the budget bill.)
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Victims Rights

Payment of Restitution before Expunction. G.S.
15A-145 allows expunction of records for certain
young offenders. As amended by S.L. 2004-133 (H
1518), that section provides that to be eligible for such
an expunction the petitioner must attest in an affidavit,
and the court must find, that there are no outstanding
restitution orders or civil judgments representing
amounts ordered for restitution against the petitioner.
Effective for petitions for expunctions filed on or after
September 1, 2004.

Access to Crime Profits. S.L. 2004-159 (H 1519)
adds a new Atrticle 2 to G.S. Ch. 15B allowing victims
of certain crimes to reach crime profits and other funds
received by offenders.

The key definitions, in new G.S. 15B-31, are as
follows:

e  “Offender” means a person who has been
convicted of a “felony,” which in turn is
defined as a felony that was committed in
North Carolina and that resulted in physical or
emotional injury or death.

e  “Profit from crime” means any income,
assets, or property obtained through or
generated from the commission of the crime
for which the offender was convicted,
including profits from the sale of crime
memorabilia or obtained through the use of
unique knowledge obtained during the
commission of the crime. The term does not
include donations or contributions to an
offender’s appeal if not obtained in exchange
for something of material value.

e  “Funds of an offender” means funds from any
source (not just crime profits), other than
earned income and child support, received by
an offender while serving an active sentence
of imprisonment, a probationary sentence, or
a period of post-release supervision.

e “Eligible person” means the victim of the
crime for which the offender was convicted; a
surviving spouse, parent, or child of a
deceased victim of the offender’s crime; and
any other person dependent for that person’s
principal support on a deceased victim of the
offender’s crime.

G.S. 15B-32 imposes various notice obligations in
accordance with these definitions. A person or entity
that pays or agrees to pay an offender profit from a
crime, or funds of an offender exceeding $10,000,
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must notify the Crime Victims Compensation
Commission (“Commission”) of the arrangement. The
state must give written notice to the Commission if an
offender is serving an active sentence of imprisonment
and the prison or jail receives funds of an offender in
excess of $10,000. The state also must give written
notice to the Commission if it pays or has an obligation
to pay funds of an offender in excess of $10,000. In
other instances involving payment of funds of an
offender in excess of $10,000 (for example, an
offender is serving a probationary sentence and is to
receive the money from an entity other than the state),
the offender must give written notice to the
Commission. Upon receiving notice, the Commission
must notify those people eligible to recover from the
offender.

If a person or entity (other than the state) fails to
give the required notice to the Commission, G.S. 15B-
33 authorizes an assessment against that person or
entity up to the amount of the payment to the offender,
plus a penalty of $1,000 or 10% of the payment,
whichever is greater. The Commission is to deposit the
assessment in an escrow account for the three-year
limitations period established by G.S. 15B-34,
discussed next. If an eligible person presents to the
Commission a civil judgment for damages arising out
of the offender’s crime, the Commission is to satisfy
the judgment up to the amount of the escrow account.
If no one comes forward with a judgment within the
three-year limitations period, the Commission is to
return the assessment to the person or entity that paid
it. The penalties for failure to give the required notice
are not placed in the escrow account for satisfaction of
judgments and are not returned at the end of the three-
year limitations period; instead, they go to the Civil
Penalty and Forfeiture Fund.

Under new G.S. 15B-34, an eligible person has
three years from the discovery of crime profits or funds
of an offender to bring a civil action for damages. This
provision appears to have the effect of extending the
limitations period for civil damage actions, allowing an
eligible person to bring a civil action within three years
after discovery of crime profits or funds of an offender
even if the limitations period has otherwise expired.

G.S. 15B-34 also gives the Commission the
authority to seek provisional remedies, such as
attachment or receivership, to freeze crime profits and
funds of an offender. After the filing of a civil action
by an eligible person, the Commission may seek such
remedies to the extent the plaintiff in the civil action
could do so. The Commission may seek provisional
remedies before the filing of a civil action by an
eligible person if such remedies would otherwise be
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authorized before commencement of an action.

The act applies to contracts for crime profits
entered into, and funds of an offender that have
accrued, on or after October 1, 2004. Any action taken
by an offender to defeat the purpose of the new article
is void as against public policy under new G.S. 15B-
37.

Crime Victims Compensation. G.S. Ch. 15B
contains procedures for the payment of compensation
to victims of certain criminal conduct. The budget bill
(S.L.2004-124, H 1414) amends the definition of
“allowable expense” in G.S. 15B-2(1) to specify that
compensation for medical expenses is limited to 66 2/3
percent of the amount usually charged by the provider
for treatment or care. The amended section also states
that a medical provider who accepts compensation paid
as an allowable expense agrees that the compensation
constitutes payment in full for the treatment and care
and that the provider will not hold the patient
financially responsible for additional sums for that
service.

To eliminate the backlog of approved but unpaid
claims for compensation, the budget bill appropriates
$2,500,00 in nonrecurring funds to the Crime Victims
Compensation Fund. The budget bill states that this
increase will allow the crime victims compensation
program to draw an additional $1.5 million in federal
matching funds.

Collateral Consequences

No Parental Rights for Person Convicted of Rape.
S.L.2004-128 (S 577) amends G.S 14-27.2 and 14-
27.3 to provide that a person convicted of first or
second-degree rape has no rights to custody of or
inheritance from a child born as a result of commission
of the rape. The person also has no rights under the
adoption or abuse, neglect, and dependency statutes.
The act makes conforming amendments to G.S. 48-3-
603(a), G.S. 50-13.1, and various provisions in
Chapter 7B. Effective for offenses committed on or
after December 1, 2004.

Criminal Record Checks. Continuing a trend of
several years, the General Assembly authorized the
Department of Justice (DOJ) to provide criminal
history record checks for the following additional
personnel.

e Effective July 13,2004, S.L. 2004-89 (S
1254) amends G.S. 90-652 to authorize DOJ
to provide a criminal record check to the
Respiratory Care Board for applicants for
licensure.
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e  Effective Oct. 1, 2004, S.L. 2004-171 (S 676)
amends G.S. 53-243.16 to authorize DOJ to
provide a criminal record check to the
Commissioner of Banks for applicants for a
license as a mortgage banker; if the applicant
is a corporation or other entity, DOJ may
provide a criminal record check for any
person who has control, is the managing
principal, or is the branch manager of the
entity.

To keep up with record check requirements, the
budget bill (S.L. 2004-124, Sec. 10.1, H 1414) directs
the Department of Health and Human Services to
centralize all activities relating to the processing of
criminal record checks, beginning January 1, 2005.
Section 10.36 of the budget bill directs the Division of
Child Development to use lapsed salary money to
support up to three additional temporary positions to
eliminate the backlog of criminal record checks for
child care centers. Effective January 1, 2005, section
10.19D of the budget bill amends G.S. 131E-265
concerning nursing homes and home care agencies,
G.S. 131D-40 concerning adult care homes, and G.S.
122C-80 concerning mental health area authorities to
clarify that DOJ shall provide national criminal record
checks for certain positions not covered by federal law.
To carry out these duties, the act directs the
Department of Health and Human Services to use up to
$200,000 from appropriated funds and to transfer to
DOJ $284,000 for processing expenses and office
space for fiscal year 2004-05. The budget bill also
provides that DOJ may establish up to 11 positions
from receipts for background checks on direct service
providers at adult care homes.

Court Administration

Unless otherwise noted, all of the positions, programs,
and appropriations described below were authorized by
the budget bill (S.L. 2004-124, H 1414) and
accompanying conference report.

Judges

e  One special superior court judgeship was
created, effective December 1, 2004.

e Two resident superior court judgeships, one in
district 3B (Carteret, Craven and Pamlico
counties) and one in District 15B (Orange and
Chatham counties) were created, effective
December. 1, 2004. The district 3B appointee
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must run for election in 2006 for a term
expiring Dec. 31, 2010, and the district 15B
appointee must run for election in 2006 for an
eight-year term beginning January 1, 2007.
Four new district court judges were created,
one in each of the following districts: 5 (New
Hanover and Pender), 17B (Stokes and
Surry), 21 (Forsyth), and 29 (Henderson,
Polk, McDowell, Rutherford, and
Transylvania). The terms begin December 15,
2004. Appointees in Districts 5, 21, and 29
must run in the 2006 election for four-year
term. The district 17B seat is to be filled in
the 2004 general election.

Clerks and Magistrates

Forty new deputy clerk positions were
created, to be allocated by the AOC Director
beginning October 1, 2004.

One new magistrate position for Davie
County and one new magistrate position for
Macon County were created, effective
October 1, 2004.

The AOC is directed to evaluate the need for
magistrates across the state and to reexamine
the caseload formula it uses to assign
priorities to those needs.

S.L. 2004-128 (S 577) proposes an
amendment to the North Carolina
Constitution, to be submitted to the voters at
the November 2004 election, that would
provide for an initial term of office for
magistrates of two years and subsequent
terms of four years. If approved, the
amendment would apply to appointments that
take effect on or after January 1, 2005. The
act amends G.S. 7A-171 to make conforming
statutory changes if the constitutional
amendment passes.

Prosecutors

Effective July 1, 2004, four assistant district
attorney positions were added—one in district
2 (Martin, Washington, Tyrrell, Beaufort, and
Hyde) and three in District 26
(Mecklenburg)—and effective December 1,
2004, eleven assistant district attorneys
positions were added—one each in districts 1
(Camden, Chowan, Currituck, Dare, Gates,
Pasquotank, and Perquimans), 7 (Nash,
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Wilson, and Edgecombe), 9 (Franklin,
Granville, Vance, and Warren), 10 (Wake),
13 (Bladen, Columbus, and Brunswick), 16B
(Robeson), 18 (Guilford), 25 (Burke,
Caldwell, and Catawba), 27B (Lincoln and
Cleveland), 28 (Buncombe), and 30
(Cherokee, Clay, Macon, Jackson, Haywood,
Swain, and Graham).

Effective January 1, 2005, one new
investigator was added to the district
attorney’s office in district 16A (Scotland and
Hoke).

Two legal assistants were added in district 4
(Sampson, Duplin, Jones, and Onslow) to
perform domestic violence work that was
being done through a federal grant that is
about to expire.

The AOC is authorized to use up to $500,000
in receipts from the worthless check program
(a program established by the General
Assembly to enable district attorney’s offices
to collect worthless checks without criminal
prosecution) to create up to ten additional
positions for district attorney offices that are
establishing or expanding such programs.

Other Court Personnel

$1,000,000 was appropriated for interpreter
services in court proceedings, of which
$110,000 may be used by the AOC to
establish two full-time interpreter positions in
high-volume districts.

Two roving court reporter positions were
created.

Court Programs

$279,000 was appropriated to maintain drug
treatment court programs in Durham,
Mecklenburg, and Randolph counties. The
AOC is required to develop a plan for
providing drug treatment court services in
districts currently offering those services
through time-limited, non-state funding, and
to develop a plan for providing such services
in any district where feasible and needed. In
addition, $36,000 was appropriated to the
AOC (from the Trust Fund for Mental Health,
Developmental Disabilities, and Substance
Abuse Services and Bridge Funding Needs) to
establish pilot mental health treatment
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components of existing drug courts in districts
15B (Orange and Chatham), 26
(Mecklenburg), and 28 (Buncombe).
$150,000 was appropriated to create a family
court, effective January 1, 2005, in one of the
following judicial districts: 3A (Pitt), 10
(Wake), 19B (Randolph, Montgomery, and
Moore), 21 (Forsyth), 23 (Wilkes, Yadkin,
Alleghany, and Ashe), or 28 (Buncombe).
The AOC has chosen District 28.

$550,000 in recurring funds was appropriated
to raise the average compensation from $35 to
$45 per hour for guardians ad litem for
children.

$600,000 in nonrecurring funds was
appropriated for the purchase of digital
recording equipment for district court
proceedings.

Indigent Defense

The Office of Indigent Defense Services
(IDS) is authorized to use existing funds to
create up to twelve new attorney positions
(assistant public defenders, assistant appellate
defenders, or assistant capital defenders) and
six new support staff positions.

IDS is directed to use up to $600,000 of funds
appropriated for fiscal year 2004-05 to
establish a public defender office in district 1
(Camden, Chowan, Currituck, Dare, Gates,
Pasquotank, and Perquimans). The funds are
to be used to establish the chief public
defender position and six attorney, one
investigator, and two support staff positions.
A public defender office is also established in
district 10 (Wake County); however, the
General Assembly delayed establishment of
the office until July 1, 2005, and did not
specify the funds to be used or positions to be
created in that office.

From funds appropriated to it for indigent
defense, an Office of Juvenile Defender is
created in IDS, with one attorney and one
support staff position. The creation of this
office follows a 2002 study conducted by the
American Bar Association in North Carolina,
in which the ABA recommended the
establishment of a statewide Juvenile
Defender as a step toward enhancing
representation of juveniles in delinquency
proceedings. The report can be found at
www.ncids.org under Reports & Data.
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$8.5 million in non-recurring funds and $2.5
million in recurring funds was appropriated to
pay off the backlog of fees owed to appointed
counsel for fiscal year 2003-04 and to help
IDS keep current for 2004-05.

S.L.2004-110 (H 1430) adds new G.S. 7A-
314.1 to permit the AOC to charge a $30 fee
for the use of the services of a supervised
visitation and exchange center through a
family court program. The AOC may
establish a procedure to reduce the fee based
on a person’s ability to pay or status as a
domestic violence victim. Effective July 17,
2004.

S.L.2004-113 (H 918) amends G.S. 7A-311
to increase the sheriff’s fee for service of civil
process in a civil action, including special
proceedings, from $5 to $15. This fee has
gone to the county fund, and the act specifies
that 50% of the fees collected must be used by
the county to ensure the timely service of
process within the county. Effective for fees
assessed or collected on or after September 1,
2004.

Studies

Unless otherwise indicated, all of the studies discussed
below were authorized by the studies bill, S.L. 2004-
161 (S 1152). Studies pertaining to domestic violence
and juvenile proceedings are discussed under the
applicable headings, above.

Criminal Law

The Legislative Research Commission is
authorized to study sentencing guidelines;
judicial approval for pleas in certain cases;
reclassifying statutory rape; amendments to
the habitual felon law; restructuring prior
criminal record points; sentence lengths;
adjusting penalties for Class B1 to E felonies;
arson offenses; drug trafficking laws; youthful
offenders; street gang terrorism prevention;
trafficking in persons; casino rights for
nonprofits; and charitable bingo.

The Joint Legislative Corrections, Crime
Control, and Juvenile Justice Oversight
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Committee is authorized to study the state’s
current system of structured sentencing and
compare it with the federal system. It also is
directed, in section 14.2A of the budget bill
(S.L.2004-124, H 1414), to study the funding
formula used for state funding to community
mediation centers.

The Sentencing Commission is required to
study the structured sentencing laws in light
of Blakely v. Washington, the U.S. Supreme
Court’s decision raising questions about the
constitutionality of certain aspects of North
Carolina’s sentencing scheme.

The AOC and DOC are directed to study the
process for the collection and payment of
restitution and to determine methods for
reducing the number of restitution payments
that go unclaimed. The AOC and DOC are
also directed, in section 17.12 of the budget
bill, to study ways to improve the collection
rate of fees from probationers and non-
probationers sentenced to community service.
The budget bill also directs the AOC to make
use of the new deputy clerk positions
(discussed under Court Administration) to
ensure that offender account payable
information is entered into the financial
management system within a reasonable time
after sentencing.

The Office of State Budget and Management,
in section 15.1 of the budget bill, is directed
to study the cost of the DCI-PIN system.

Motor Vehicles

The Legislative Research Commission is
authorized to study towing laws and
lienholder notification when vehicles are
abandoned or seized; and giving notice of
rights to contest mechanic’s lien storage
charges for DWI seizures.

Corrections

The Joint Legislative Corrections, Crime
Control, and Juvenile Justice Oversight
Committee (Committee) is authorized to
study the issue of people who escape from the
custody of Department of Juvenile Justice and
Delinquency Prevention (DJJDP) and develop
appropriate sanctions. If it undertakes this
study, the Committee shall consult with the

24

October 2004

DJIDP, the AOC, and the Sentencing
Commission to develop a statutory scheme
under which both juveniles and people who
are over the age of 16 years shall be punished
for escaping from the custody of DJJDP.

The Committee is also authorized to study the
confinement of inmates who are irreversibly
physically incapacitated due to chronic illness
or disability. The Committee’s study may
include a review of current policies, a
calculation of potential population figures and
medical care costs, a determination of
possible alternatives to incarceration and
accompanying costs, and a consideration of
procedures for termination or commutation of
sentences.

The Post-Release Supervision and Parole
Commission is required, in section 17.10 of
the budget bill, to report on a plan for
restructuring and reducing staff in light of
reduced workload. The Sentencing
Commission, in consultation with the Post-
Release Supervision and Parole Commission,
is to review alternatives for transferring
responsibility for post-release supervision to
another division of DOC or to the Judicial
Department.

Guardianship

A Legislative Commission on State
Guardianship Laws was created to study
guardianship laws and their relationship to
powers of attorney, right to death, and other
laws. The Commission is to study whether
guardianship should be a remedy of last
resort, used only if less restrictive alternatives
are insufficient; the definition of
incompetency; whether the court should be
required to make express findings with regard
to the extent of a person’s incapacity; the
legal rights lost or retained by virtue of
adjudication; the proper role of attorneys and
guardians ad litem; the legal procedures in
guardianship proceedings; the powers, duties,
and liabilities of guardians; and enactment of
the Uniform Guardianship and Protective
Proceedings Act. The Commission is
comprised of sixteen members—four
members of the House; four members of the
Senate; the Director of the AOC; the Director
of the Division of Aging; a county director of
social services and a physician who
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specializes in geriatrics, appointed by the
President Pro Tempore of the Senate; a clerk
of superior court, an attorney with experience
in guardianships, and a local director for
mental health, developmental disabilities, and
substance abuse, appointed by the Speaker of
the House; and a representative of the
Governor’s Advocacy Council for Persons
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Carolina Bar Association, Arc of North
Carolina, North Carolina Guardianship
Association, Alzheimer’s Association-
Western Chapter, Alzheimer’s Association-
Eastern Chapter, Carolina Legal Assistance,
Area Agencies on Aging, County
Departments of Aging, and Friends of
Residents in Long Term Care. The

Commission must make its final report by the
convening of the 2006 legislative session.

with Disabilities. In addition, the following
organizations may each designate a member
as an ex officio, non-voting member: North
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