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Intreduction

Litigating race (group discrimination) in voir dire is largely governed by three Supreme Court cases, Batson v. Kentucky,'
Miller-El v. Dretke? and Snyder v. Louisiana.® Part T of this manual discusses these three cases. Part IT lists protected
groups under Batson. Part II covers pre-trial preparation. Part TV details how to proceed duting the three-step Batson
process. Part V discusses the Batson hearing. Part VI covers remedies at trial, on appeal and in post conviction. Part VII
discusses what to do if your peremptory strike is challenged.4

T. Three Supreme Court cases

1. Batsonv. Kentucky: —alighter burden of proof.

Some twenty-two years ago in Louisville, Kentucky, black defendent James Batson objected that the prosecutor’s use of
peremptory strikes against ail four black jurors from his venire violated Equal Protection. Without granting a hearing, the
Jjudge denied relief, saying both sides were entitled to “strike anybody they want to.” Indeed, the Kentucky Supreme Court
affirmed Batson’s conviction based on Swain v 4labama,® which required proof of systemic exclusion of black jurors
beyond the individual case. Batson had pointed out that his prosecutor was purposely following » manual prescribing
peremptory removal of all black jurors. But in 1986 under Swain, without proof of discrimination in other cases besides his
own, Batson didn’t have enogugh proof of intentional discrimination.

Batson overtuled Swain, and held that no pattern of discrimination needed to be shown because “even a single invidiously
discriminatory governmental act” violates the Equal Protection Clause and requires a new trial.* Bagson abolished the
“ctippling burden” of proving systemic discrimination,” Batson lightened the burden of proofto make it easier for defen-
dants to prove discrimination based solely on the evidence within the four corners of the case, and prescribed a three-step

process®;

Step 1. Challenger produces prima facie showing of purposeful discrimination.
Step 2. Opponent demonstrates neutral reason for the strike.
Step 3. Challenger meets burden of proving purposeful discrimination

2. Miller-El v, Dretke: — increased scrutiny.

In 2005, almost twenty years after Barson, the United States Supreme Court in Miller-El expressed its frustration that
Batson had not eured the problem of diseriminatory peremptory jury strikes:

“ The rub has been the practical difficulty of ferreting out discrimination ,...™

When the Miller-El prosecution removed 10 out of 11 black jurors with peremptory strikes, the state court found no
discrimination. But Miller-Elboldly overtumed the state court faci-findings for lack of clear and convincing support in the
record, and rejected the state’s explanations for excusing them.

“If any facially neutral reason sufficed to answer a Batson challenge, then Batsor would not amount to
much.,..,”™®
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Miller-El employed a significantly elevated level of scrutiny of peremptory strikes of black jurors. It also increased the
focus on the individual case by noting the importance of side-by-side comparisons of juror responses during voir dire:

Morc powerful than ... bare statistics... are side-by-side comparisons of some black venire panelists who
were struck and white panclists allowed to serve.

But Miller-Ei offered no new definitions, niles, or guidelines. Instead, Miller-El diluted its stricter scrutiny and emphasis
on comparing juror responses, by listing a number of additional factors in support of its finding of discrimination. Thcse
factors—unfortunately— provided grounds for distinguishing future cases from Miller-£J, Anexample s Taylor v. O'Neil,
a wrongful death action involving the 2002 Louisville police shooting of a black man in handcuffs."?

Taylor v, O’Neil illustrates the weekness of Miller-El, Taylor’s estate sued Louisville and the detective who shot Taylor,
On a jury questionnaire, a number of white panelists (who were not siruck) responded similarly to black panelists (who were
struck). The Kentucky Court of Appeals upheld denial of relief, because none of the prospective white jurors had the exact
same combination of objectionable answers as the struck blaek jurors. More to the point, Taylor had pointed to no “other
circumstances” that would compel a finding of discrimination. The Coust of Appeals latched onto the “other ¢ircumstanc-
es” in Miller-£! to distinguish Taylor, and to support its decision that Batson had not been violated.”

3. Snyderv, Louisigna: — the bare minimum.

In 2008, Snyder v, Louisiana™ compared the voir dire treatment of a single black juror with that of two white jurors, and —
finding no good reason for disparate treatinent— held that pereruptorily siriking the black juror violated Batson. Suyder
has eliminated the necessity of historical, statistical, “other circumstance™ evidence of discrimination from voir dire race
litigation. After Swyder, “other circumstance” evidence is still admissible, and may —even standing alone—still prove
discrimination, But “other evidence™ proof of discrimination can no longer be deemed essential. Snyder reduces the proof
needed to win a Batson claim to a bare minimum. )

Snyder: —oneblack juror compared with two white jurors,

Snyder clarifies that all it takes for a Batson violation is one discriminatory strike. Batson involved the wrongful striking of
all four black jurors in the venire. In Miller-Elthe prosecutor struck 10 out of ! 1 black panelists, or 91%. By contrast, the
Snyder opimion is based on a sirike against one prospeciive juror. That juror, Brooks, —after learning he could make up any
missed student-teaching time— expressed no further concern about serving on the jury. As anticipated, the trial continued
only two days after Brooks was struck.

Two white jurors in Snyder who wete not sttuck had disclosed conflicting obligations at least as serious as Brooks’ student
teaching, Based on this comparison alone, the United States Supreme Court in Snuyder reversed and remanded for a new
trial. No “other circumstances™ are mentioned, Snyder iz undiluted by reliance on other, supporting factors. By focusing
on the wrongful striking of a single black juror, based solely on a comparison with the voir dire testimony of two white
jurors, Sryder sirips the burden of proving a Batson violation to a bare minimum.

Sryder s dicta on demeanor

A cautionary note: In addition to concern aver the black jurer’s potential lost student-teaching time, the prosecutor in
Shyder also offered the “race-neutral” reason that Brooks “looked very nervous to me throughout the questioning.™"
Shyder did not reach the question of demeanor because the trial court ignored it and made no finding, But in dicta, the Court
underscored that great deference is due to trial court rulings on demeanor;

“[NJervousness cannot be shown from a eold transcript, which is why ... the [trial] judge’s evaluation mustbe
given much deference.” As noted above, deference is especially appropriate where a trial judge has made a
finding that an attorney credibly relied on demeanor in exercising a strike. Here, however, the record does not
show that the trial judge actually made a determination concerning Mr. Brooks” demeanor. '

The demeanor dicta suggest Supder might have gone the other way if the trial court had found that the juror looked nervous.
Snyder, unfortunately, has left juror demeanor as a potential excuse for striking minority jurors:

... the trial court must evaluaie not only whether the prosecutor s demcanor belics a discriminatory intent, but
also whether the juror’s demeanor can credibly be said to have exhibited the basis for the strike attributed to
the juror by the prosecutor. We have recognized that these determinations of credibility and demeanor lie
“peculiarly within a trial judge’s province,” and we have stated that “in the absenee of exceptional eircum-
stances, we would defer.....”"7 Cantirued on page 44
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Continyed from page 43

After Snyder, defenders may have to grapple more than ever with demeanor, and other intangible excuses. Even before
Snyder, the Kentucky Supreme Court agreed that a black juror’s Jack of demeanor, /.2., his failure to respond to a question
was a race-neutral reason to strike him. In the same case, the prosecutor offered an unsupported, inconclusive, exira-
record allegation that a police witness had arrested someone in the 1970s with the same sumame and address as one of the
struck jurors.'®

II. Whois protected?
1. Raee

The striking of a single black juror for a racial reason violates the Equal Protection Clause. '

Under Batson, a defendant who is a member of an identifiable racial group may challenge exclusion of members of that group
from the jury. Under Powers v. Ohio, a white defendant may challenge the striking of black jurors.2

2. Gender

A litigant may challenge use of peremptories to strike jurors on the basis of gender.”!

3. Religion

Numerous courts have held that jurors may not be struck on the basis of religion.?2

But many courts have gone the other way. In 1595, when a Texas prosecutor used peremptory challenges to remove two
Pentecostal jurors on the basis that members of that faith have trouble assessing punishment, the Texas Court of Criminal
Appeals found no Batson violation.” In 2002, the Alabarna Court of Criminal Appeals reversed an earlier opinion and held
that religious-based strikes of venire members are facially race neutral * Andin 2007, a New York appellate court held that
the prosecutor did not violate Batson by using a peremptory strike to challenge a prospective juror whose name sounded
possibly Middle Eastern or South Asian, despite defendant’s claim of religious discrimination.®

Davis v. Minnesota

The United States Supreme Court refused in 1996 to grant certiorari to correct a peremptory strike against a Jehovah’s
Witness on the ground that Jehavah’s Witnesses are reluctant to exercise authority over other human beings.® Concurring
in denial of eertiorari in Davis, Justice Ginsburg noted two observations by the lower court: 1) that religious affiliation (or
lack thereof) is not as self-evident as race or gender, and 2) ordinarily, inquiry on voir dire into a juror’s religious affiliation
and beliefs is irrelevant and prejudicial, and to ask such guestions is improper.””

But Justice Thomas dissented, arguing that under./.E. B., “no principled reason immediately appears for declining to apply
Batson to any strike based on a classification that is accorded heightened scrutiny under the Equal Protection Clause.”

4. Disability

Federal law recognizes that discrimination on the basis of mental or physical disability is unlawful® As discussed above,
J.E.B. can be argued to extend to cover discrimination on the basis of disability. State constitutional law may also provide
protection,®

5, Natienal Origin, Language

-

Halian-Americans have becn recognized as members of a racial group for Batson purposes,? as have Irish-Americans. ® In °
Hernandez v. New York, apparently the U. S. Supreme Court would have found a Baison error if strikes bad been based
purely on Hispanic ethnicity, But the prosecutor’s “race-neutral explanation™ that he doubted Spanish-speaking jurors’
ability to defer to official Spanish translation was held “race-neutral, ¥

6. Ape,sexual orientation, soclo-economic status....

The Kentucky Supreme Coust has said that “[c]ertainly age was not a sufficient reason to strike a 43-year-old man,”* But
beware, the 6% Circuit has found that (youthful) age is not an improper reason to strike a juror.**

According to SCR 4.300, Kentucky Code of Judicial Conduct, Canon 3, Section B(6):
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A judge shall require lawyers in proceedings before the fudge to refrain from manifﬁti:ig by words or conduct
bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socio-
economic statns, against parties, witnesses, counsel, or others.... (emphasis added)

Canon 3, above, supplies grounds for Baison challenges on the basis of age, and other grounds. If you have made a Batson
challenge on the basis of race, and the prosecutor insists the reason for the challenge was (for instance) age, not race,
Canon 3 supports an argument that age is not a Iegitimate reason for the use of 2 peremptory strike.

7. Al litigants

Batson protects every litigant, civil as well as criminal. ¥ Batson applies to both prosecutors and defendants. ™ A litigant
may object to race-based exclusions of jurors regardless of whether the litigant and the excluded juror share the same race.®

8. ABjurors

Batson protects every juror. Peremptorily striking a juror based on race or other group membership discriminates against
the juror.” When you make a Barson challenge, you are not just asserting your client’s right. You are also asserting the
equal protection rights of the excluded jurors.

The exclusion of even a single juror on the basis of race violates
the Equal Protection Clause....
SR e ]

The siriking of one black juror for a racial reason violates the Equal Protection Clause, even where other hlack jurors are
seated, and even when valid reasons for the striking of some hlack jurors are shown.*

1. Preirial Preparation

1. Find out how jurors are summoned. Is the proper procedure for summoning prospective jurors being followed?! Many
steps in the jury selection procedure involve personal attendance or approval by the chief circuit judge. Make sure that
shorteuts have not been implemented to get around or lessen the chief circuit judge’s role and responsibility.? And don’t
overlook the possibility of illegal discrimination in selecting the grand jury.®

2. Know your [nrisdicHon, Does the local system, by which prospective jurars ate notified of service, excused from service,
or granted a delay of service, ultimately result in the elimination of a disparate number of an identifiable group? What
percentage of the county population is represented by the various identifiable groups? What percentage of the venire? A
comparison of these figures could be important in a Batson challenge.

Census data can be extremely helpful. If 19 percent of your county is black, and onty 3 pefceut of the venire is hlack, and
0 percent of your client’s jury is black, vou can point out that “happenstance™ is unlikely to have produced such a

disparity.

Government web sites are good sources.

—Google “census,” or “Kenfucky census.”
T e

Ask around, see if there has been litigation in your jurisdiction over jury practices. See if remedial actions have been
ordered for your jurisdiction. If so, they should be scrutinized. For instance, when a federal district court in Michigan
determined that African Americans were under-represented for jury service, the court enacied rules that removed from the
jury panel every fifth juror categorized as “white” or “other. As a result, African American participation in jury service
increased. But the rules also dramatically reduced jury pacticipation by Hispanics (who fell in the “other” categary).
Crimina! defendants successfully challenged the discriminatory effect of the rules and were granted new trials.*

Once you have educated yousself regarding jury practices in your county, the cvidence you gather regarding historical,
pattern, or practice evidence should prove useful in more than one case.

Continued on page 46
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Coniinued from page 45

3. Know the prosecutor. Gather all the information you can about how individual prosecutors conduct voir dire and exercise
strikes. If possible, find out what kind of “neutral” explanations the prosecutor has given in past cases. Does the
prosecutor routinely state that the juror “had a scowl” or was “not paying attention”? A prosecutor who repeats the same
race-neutral reasons at every trial loses credibility, but only when you point it out, and back it up. After Snyder, pethaps
more than ever, trial judges will be focusing on the demeanor and credibility of the prosecutor, as well as the jurors.

4, Formulate good questions. Formulate voir dire questions to bring out feelings onrace and gender, It is generally within
the trial court’s discretion whether to permit group or individsal voir dire on the subject of race.”” But questioning
prospective jurors about possible racial bias or prejudice ~at least in some cases— is constitutionally required.® In Turzner,
a capital conviction was reversed because the trial court failed to allow counsel to voir dire potential jurors on the issue of

racial bias,?

A sample list of voir dire questions is included in Chapter 8.

5, Prepare in advance to take good notes. Create an efficient system for recording the race, gender, physical appearance,
and other important characteristics of each and every juror ANY) for noting each time that a juror says something, no matter
what is said. The best way to keep track is with the assistance of another aftorney or a paralegal, administrative assistant,
secretary, law clerk, ot investigator. Good notes will be crucial for arguing comparisons between struck and unstruck
jurors.

6. Prepareto ensure a proper record, Before irial, check out the court’s video system, including the placement of cameras,
and find out what each camera picks up. Will every member of the venire be identifiable by race or other group character-
istics in the appellate record during group voir dire? Make sure that each time a venire panelist speaks, the panelists
identity and group membership are somehow identified for the record. If it will not appear on the video record, you must
note it for the record verbally. Will there be jury questionnaires? Will these identify jurors by race or other group
membership? If so, you will want to make sure they are filed in the recerd for appellate purposes. The same applies to jury
lists and strike sheets.

IV. The Three-Step Process

Step One: The Prima Facie Case
* Timeliness

1. Challenging the makeup of the venire. A challenge to the entire venire panel must be made before the prospective
Jurors are questioned. RCr 9.34 provides:

A motion raising an irregularity in the selection or suromons of the jurors or formation of the jury must
precede the examination of the jurors.

This i5 the time to point out to the court that the panel is all white, or that only two of the 40 panel
mermbers are women, indicating that something is wrong with the venire selection process.

2, Challenging the prosecutor’s strikes. A Bazson challenge to the prosecutor’s strikes must be made before the
petit jury is sworn and the other panel members are excused. Specifically:

“If there is a challenge fo be made to the exercise of peremptories in this state, it should be made when the
lists of strikes have been refurned to the judge and before the jury has been accepted by the parties and
sworn to try the case and hefore the remainder of the jurars have been discharged from service.”s

H is never too late to bring a Batson challenge. 1f defense counsel did not have a chance to make a Batson
challenge before the panel members were excuscd and the jury was sworn, the challenge is still timely if it is made
“ag soon zs...practically possible,”

*  Mind that record!

If your client, or 2 juror, is a memher of 2 protected group, be sure to point it out on the record. For appellate
purposes, don’t he reluctant to state the obvious. You and the judge and the prosecutor know that Juror No. 122 is
an elderly black woman. But neither a trial transcript nor a videotape record will necessarily show these important
details to an appellate court.
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Make sure each juror Is identified for the record, not only in individual voir dire, but also
when the juror speaks in group voir dire. Not only by name, but by group identity.

Be sure the juror strike sheets are made part of the record on appeal.™

Do youfeel lucky? Sometimes, at Step One all that defense counsel need dois point out that a protected juror has been
struck, and ask for a race-neutral reason. 1f the Commonwealth asks for a prima facie showing of discrimination, you
must provide one.

Ifthe Commonwealth forgets to ask, no prima facie showing is necessary.
]

A minimal prima facie showing of a Batsor violation has not been defined. Our highest court has not defined a minimal
prima facie showing, except to say that the trial judge should consider all the “relevant circumstances.”™? Safe to say,
it takes inore than a statement of suspicion. Counsel may be well advised to present as much evidence at Step One as
possible. Step Three —provmg discrimination— can then be used for rebutting the state s race-neutral reasons, and
supplementing the prima facie showing, if necessary.

Batson requires more than a numerical caleulation. Numbers alone cannot form the basis for a printa facie show-
ing.* You must be prepared to say nore than, “The prosccutor struck 4 of 5 African-Americans.” But ifthatis all you
have, don’t hesitate to raise the issue. Remember Skyder found a Batson violation based on a wrongful challenge to
a single juror.

Present side-by-side comparisons of minority and non-minority jurors. Even “more powerful” than the numbers, said
Miller-El, were side-by-side comparisons of black venire panelists who were struck and white panelists who were
allowed to serve. “If a prosecutor’s proffered reason for striking a black panelist applies just as well to an otherwise-
similar nonblack who is permitted to serve, that is evidence tending to prove purposeful discrimination to be consid-
ered at Batson % third step.”™ Under Seyder the side-by-side comparison of voir dire treatment of minority versus non-
minority venirc panelists was key.

More powerful than numbers = side-by-side comparisons of jurors.

—Miller-El, Snyder
]

Has the prosecutor asked disparate questions? Kecp track of the prosecutor’s questions to each potential juror.
Disparate questioning based on race was another indicator of dis¢rimination in Miller-El, as graphic descriptions of
the death penalty were given more frequently to potential black jurors than to whites. Also, potential black jurors, more
frequently than white jurors, were asked how low a sentence they would be willing to impose.

Has the state mischaracterized jurors’ responses? Miller-El pointed to mischaracterization of 2 venire person’s
testimony as evidence of discrimination,™

Non-group member jurors’ responses need not be identical. The Miller-EI Court was impressed with white jurors’
testimony that was merely “comparable,” rather than “identical” to voir dirc testimony of struck black jurors.”

Present the juror’s voir dire as a whole, Miller-£7 did not confine itself to judging selected words spoken by the juror,
but viewed the struck juror’s voir dire testimony as 2 whole. %

Look at the prosecutor’s practices in theimmediate case. In Milfer-El, the Court looked at the fact that the prosecuator
reshuffled the venire whenever too many potential black jurors appeared near the front of the line for questioning, and
that the prosecutor noted down the race of each panel member, following a manual that included racial stereotypes.”

Continued on page 48
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Continued from page 47

*  Keep a tally of the number of individual questions the prosecutor asks each member of the venire. 1s the prosecutor
spending extensive time engaging minority persons in conversation with the result that eveptually the person says
something the prosecutor can hang onto for 2 peremptory strike? 1f considerably more questions are asked of minority
persons compared to non-minority verire persons, this is indicative of bias.

*  Does the prosecutor address minority persons by first names but non-minorities more formally?

®  Present the basic math. Present the basic venire numbers in your case, e.g., how many whites versus blacks were
called, how many of each group were removed prior to voir dire, how many of each group were challenged for cause,
how many removed through peremptories, and what were the final percentages? The basic numbers in Miller-Ei were
fairly typical, yet the Supreme Court found them “remarkable.”® Snyder also looked at the venire numbers.*

*  Ifnecessary, look outside the record. Sometimes false reasons may be shown up within the four corners of the case,
Other times a court may not be sure unless it looks beyond the case at hand. Under Batson a defendant may rely on “all
relevant cirenmstances™ to raise an inference of purposeful discrimination, including relevant circumstances outside
the immediate record %

*  Present other circumstances, histarical evidence, patterns, practices, census data. If you have historical, or other
extra-record proof of discrimination, you should present it. This could inelude census data, court records, or witness
testimony.

Miller-E] looked to the fact that the Dallas County District Attorney’s Office had, for decades, followed a specific
policy of systematically excluding blacks from juries, Batson said that a defendant could establish a prima facie case
with proof that members of the defendant’s race were substantially underrepresented on the venire from which his
jury wag drawn, or that the venire was selected under a practice providing “the opportunity for discrimination.”*

Remember, under Supder, as discussed above, this evidence is less critieal, if a side-by-side comparison of jurors
supports a finding of discrimination.

Is there na better explanation, other than race? The Miller-El Court found purposeful racial discrimination because,
“The facts correlate to nothing as well as to race,”®

Step Twa: The Nentral Proffer

Once the challenger meels the burden of showing a prima facie case of discrimination, the burden shifis to the opponent
to come forward with neutral explanations for its peremptory challenges. The prosecution must present justification that
does not violate equal protection.*

The state's “racially neutral” reasons need only be neutral on their face.

The state’s “racially neutral” reasons need not “rise to the level justifying exercise of a challenge for cause,”™ and need
only beneutral on their face.¥ And you might be surprised what a court will consider a “race-neutral” reason. For example,
the Kentucky Supreme Court found in 2007 that striking a black juror because she lived in a high-crime arez and that her
participation in murder trial would put her in a “fight spot™ was race-neutral, and survived a Batson challenge.®

The state’s reasons must be “clear and reasonably specific,”"

Quoting Barson, the §% Circuit has said that the prosecutor’s reason must be “clear and reasonably specific.”® Self-serving
explanations based on claims of intuition or mere disclaimers of any discriminatory motive are not sufficient.™ The state
cannot meet its burden “on mere general assertions that its officials did not discriminate or that they properly performed
their official duties. Rather, the state must demonstrate that “permissible racially neutral selection criteria and procedures
have produced the monochromatic result.””
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Step Three: Proving Discrimination

In Step Thiee, the burden shifis back to the defendant, and the trial court determines if the evidence of discrimination is
sufficient to rebut the prosecutor’s “race-neutral” reasons. The court must decide two things: 1) whether the proffered
reasons are neutral and reasonable, and 2) whether the reasons are a pretext for purposeful discrimination. Peremptory
strikes against protected jurors must meet both requirements,™

If the defendant has presented all available evidence at Step One (with or without a hearing) no further evidence need be
presented at Step Three. If the state has presented evidence or made claims as part of its race-neutral reasons, however,
more evidence may be necessary. The defendant also should be allowed to present rebuttal.™

If a hearing has not already been conducted, this is a good time to ask for a Batsor hearing. In addition, consider asking for
additional individual voir dire to challenge vague excuses such as “he wasn’t paying attention,” “she was yawning,” “he
fell asleep 1n a trial I had last week,”

At Step Three, you must say something to renew your ohjection.

Caution: Even if you have no more proof to present, at Step Three you must renew your objection to the wrongful strikes,
i.e., say something after the state proffers its race-neutral reasons. Defendant’s silence after the Commonwealth articulated
its facially race-neutral reasons for exercising a peremptory challenge has been held fatal to a Batson claim.™

What if race is only a factor?

Ifit appears at Step Three thatrace, or other group discrimination, may not have been the whole reason for a strike, but you
have at least demonstrated that it is a factor, you should still argue that a violation has occurred. “We hold that equal
protection is denied when race is a factor in counsel’s exercise of a peremptory challenge to a prospective juror.™”

V. The Batson Hearing

The challenger has a right to a hearing. And it is not the prima facie case that triggers the right to a hearing. Once a Batson
challenge is made, a hearing is mandatory.” Batson requires that “upon timely objection to peremptory challenges for
alteged discrirnination, the court shall hold a hearing to determine if a prima facie case of discrimination can be made,”™
Have a copy of the Simmons case ready for the trial judge’s review. .

1. Witnesses, documents, and/or judicial notice. A Baison hearing is an opportinity to put on evidence from within the
case itself, and, if necessary, extra-record evidence, neluding census data, historical data, pattern and practice evi-
dence.

2. Put the prosecutor on the stand.™ Make the prosecutor back up claims of extra-record information, The Miller-E]
Court discounted the prosecution’s reason that the juror’s family member had prior convictions saying it was “not
creditable” in light of prosecutorial “failure to enquire about the matter.” Ask for certified prior convictioms, and proof
of family relationships.

Be aware: The Kentucky Supreme Court —in Snodgrass— said the information the prosecutor points to does not have
to be proven true, and can be the based on personal knowledge, or sources outside the record.™

3. Opinion, reputation, or other impeaching evidence® should also be allowed, since both the United States and Ken-
tucky Supreme Courts agree that the prosecutor’s demeanor and eredibility will be key. Trial judges must not accept
explanations at face value.®* It should be proper to attack the prosecutor’s credibility.

4. Ifnonverbal conduct is at issue, ask the prosecutor to describe the nonverbal conduct with particularity.® If'the juror
appears on the trial video, replay it. Ask the prosecutor to point out the offending body language. Be prepared to play
back video of other nonstruck jurors showing similar or identical body language. Is there any difference between the
struck jurer’s body language and the non-struck juror’s? ¥ the prosecutor cannot point out the body language, or
claims it is not visible in the video, argue the prosecutor is arguably relying on “intuition.” This is not a “clear and
reasonably specific” reason for a strike.™

Continued on page 50
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Continued from pnge 49 :
In Washington, the court found the prosecutor’s claim that the juror was “inattentive” and “bored” was troubling
where the prosecutor had failed to ask the juror any questions.* Check to see if there were other jurors the prosecutor
failed to question. Were they also bored?

With Snyder placing more importance on demeanor, now more than ever, “explanations which focus upon a venire
person’s body language or demeanocr must be closely serutinized becanse they are subjective and can be easily used.
.» 85 a pretext for excluding persons on the basis of race.”™

5. Recall jurors for questioning (at yoar own tisk).
Be prepared to deal with the Snodgrass® pronouncement that neither the state nor federal constitution require further
questioning ef a jurer to clear up the prosecutor’s suspicions articulated in the “race neutral” explanation. Argue that
Gamble is more recent, and it contradicts, and effectively overrules Snodgrass on this point by stating that the court
should not aceept explanations at face value. In any event, Swodgrass does not forbid recalling a juror. Argue that
since the hurden is on you, due process requires that you be given an opportunity to present any relevant evidence.¥
Butbe careful what you wish for, Are you certain the juror’s further testimony will support you?

VL. Remedies
A. Atthe triallevel

Be creative: Once the trial judge rules that the prosecutor has not sufficiently articulated “neutral” reasons for a peremp-
tory challenge, what relief are you entitled to? You can be as creative as you want.

Neither the Kentucky Supreme Court nor the United States Supreme Court has set out the proper remedy for & Batson
viclationzat the trial level. Batson, however, suggests that discharge of the entire panel or placing the improperly dis¢harged
jorors back on the panel may be in order.® The Kentucky Supreme Court has also suggested possible relief in Sinmons.”
Although the Batsor challenge was not timely in Simons, the Court noted that the relief requested was a mistrial, and not
a demand that the “alleged discriminatory challenges be disallowed.” Discussing timeliness, the Court said, “If it were
determined that the challenge of any jurcr was the result of discrimination, that challenge could have been disallowed and
that juror would have remained on the panel,”® But Simmons should not be considered a limitation on potential forms of
relief,

Any of the following could be appropriate:

a, Mistrial.

b. The entire venire is reseated™

¢. The jury panel is discharged and a new panel is assembled.”

d. Theprosecutor loses all peremptory challenges, all persons struck by the prosecutor are placed back on the panel, and
the defense is given additional chailenges equal to the number of challenges lost by the prosecutor,

e. The improperly elitninated jurors are placed, not just back on the pancl, but on the jury.*
f  All prosecution strikes are returned to the panel, and the defense is given an opportunity to redo its strikes.
g Any other relief you can think of.

Many jurisdictions have decided that a proper Barson remedy is that the trial court should disallow the peremptory
challenpe and seat the challenged juror.® But the Ezell court adopted the “flexible” approach used in Texas and Massachu-
setts, which permits the trial court to choose to reinstate the challenged juror or to seat an entirely new panel. Another court
determined that the proper remedy for a Bafsen violation was to strike the entire venire,*

Note well: If youare entitled to relief, it means the prosecutoris guilty ofillegal discrimination and should be punished. But
if the punishment is not strong enough, it will have no deterrent effect.

If the only rellef granted is loss of a peremptory, illegal discrimination may be well worth the risk....
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ﬁe only relief granted is loss of a peremptory, illegal discrimination may he well worth the risk. The punishment should
fitthe crime.

B. Onappeal

Kentucky appeliate courts have been generally hostile to Batsoxn claims, finding them untimely, unpreserved, unsupported,
procedurally defaulted, or containing sufficient race-neutral reasons.” As a result, in the Jast ten years, only three Ken-
tucky decisions have sustained Barson claims. The most significant of these remains Washington v. Commonweaith, in
which the Commonwealth first claimed not to recall striking the juror, and then made up a pretext, claiming the juror was
struck due to his “youthful age” of 43.”7 Another case is unreported, and contains no description of the reasons that were
found to be pretextual® The third upheld the Commonwealth’s challenge to a defendant’s use of peremptory strikes
against women.”

A trial court’s denial of 4 Batson challenge will not be reversed on appeal unless it is clearly erroneous.'™ As noted in
Hernandez, \he decisive question is whether the prosecutor’s race-neuiral explanation is believable.'?' 1fa Batson erroris
wnpreserved, it must meet the “plain error” standard on direct appeal.'®

Batson error constitutes “structural error,” which is not subject to harmless error analysis and requires automatic rever-
sa]‘lm

Reversal and remand for a new irial has been ordered based on Batsen violations.!* Even where the trial court has failed to
make findings on the sufficiency of the progeeutor’s explanations and failed to conduct an inquiry into the basis of each
peremptory challenge, the remedy has still been held to be reversal of the conviction for a retrial, not remand for a Batson
hearing. 1%

The 6* Circuit has made clear, however, that a remand for further Batson proceedings may be an appropriate appellate
remedy when the trial record lacks important details, including:

...the order of sirikes, who exercised them, or the racial composition of the district in which this case was tried.
The recard also denies us the disirict court’s thoughts as to how these factors, and any others ...weighed on
the district couri’s conclusion in the third step of the Batson analysis.'

C. Inpastcenviction

Remember that Miler-Elwas a federal habeas case that won at the Supreme Court Ievel éwice—which is amazing when one
congiders the strictures of the ABDPA.'” This means you should pursue and can win a Batson claim in post conviction, at
least if you persevere into federal habeas.

The United States Supreme Court reversed and remanded Miller-El the first titne, finding that the 5% Circuit should have
granted Miller-El a certificate of appealability to consider his habeas claim because reasonable jurists could have debated
whether the prosecution’s use of peremptory strikes was the result of purposeful discrimination.!® When the 5* Circuit
affirmed his conviction again after remand, certiorari was granted a second time, It was in the second Miller-El decision
that the United States Supreme Court found that the prosecutor’s use of strikes was purposeful, and Batson had been
violated.,'®®

Batson claims are federal constitutional claims grounded in 14® Amendment Equal Protection, which must be raised in state
post conviction, and “exhausted” in state court, in order to be pursued in federal habeas proceedings.'?

Ifa Batson violation appears to have occurred, but was not raised or preserved at trial, or was raised at trial but not pursued
on appeal, it should be raised and pursued in post conviction under RCr 11.42 as ineffective assistance of counsel. 1f a
Batson violation occurred, but was not apparent at the time of trial, and comes to light only after trial, post conviction relief
ay be pursued under CR 60.02

Ineffective assistance of trial counsel

In framing anRCr 11.42 or CR 60.02 claim, the improperly struck jurors will need to be identified by name, number, and group
characteristic, such as tace. Post conviction counsel will need to make the same side-by-side comparison of voir dire
treatment of jurors that trial counsel should have made, to demonstrate trial counsel’s ineffectiveness, At a hearing, trial
counse] can be questioned to determine why no Batson challenge was made, i.e, to dispel any presumption that allowing

the prosecution to strike minority jurors was defense trial strategy. Contirmed on page 52
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Continued from page 51

Tneffective assistance of appellate connsel

In Davis, trial counse] had preserved Batson error, but appellate counsel failed to appeal the trial court’s denial of a mistrial.
Davis threw out the ineffective assistance of appellate counsel claim, because Kentucky does not allow RCr 11.42 to be
“used as a vehicle for relief from ineffective assistance of appellate counsel.™!! Moreover, “[ilneffective assistance of
appellate counsel is not a cognizable issue in this jurisdicton.'* However, post conviction counsel should not be deterred
by Davis, because federal courts, including the 62 Circuit, do recognize ineffective assistance of appellate counsel claims, 2
In order to preserve an appellate ineffectiveness claim for federal habeas, Kentucky defenders need to raise ineffective
assistance of appellate counsel in the client’s RCR 11.42 proceeding, Then if (when) it is denied on appea, it will be
exhausted for federal court purposes.

Note: Appellate counsel has been held not ineffective in failing to raise a Batson issue where no objection to specific strikes
on that basis had heen raised in trial court.!

When YOU are challenged

Batson applies to ail litigants, civil and criminal. This means that defenders are also “prohibited purposefirl discrimination
on the ground of race in the exercise of peremptory challenges.”!*

Don't make a strike you can't defend.

Don*t make a strike you can’t defend. Be prepared to defend each and every one of your own peremptory strikes.

According to MeCollum, the same Three Step procedure applies to challenges of your strikes, that is, the prosecutor must
demonsiratc a prima facie case of discrimination.'® Then you must articulate a neutral explanation for the peremptory
challenges. Finally, the court must decide whether your proffered reasons are neutral and rcasonahle, and whether your
reasons are a pretext for purposeful discrimination.!!”

Eight Red Flags'®
I.  Disparate treatment, i.e., persons with the same or similar characteristics as the challenged juror were not struck.
The reason given for the peremptory challenge is not related to the facts of the case.

There was a lack of questioning to the challenged juror or a lack of meaningful questions.

& WP

Disparate examination of members of the venire, i.e., questioning a challenged juror so asto evoke a certain response
without agking the same question of other panel members.

An explanation based on a group bias where the group trait is not shown to apply to the challenged juror specifically.
The prosecutor’s statements or demeanor during voir dire,

The demeanor of the excluded venire persons.

IR~ N

The trial court’s past experiences with the prosecutor.
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