
Ethics/Professional Responsibility-Guardian Ad Litem 

What do you do if another party moves to have your client appointed a GAL?   What do 
you do if you think your client needs a GAL?   What does it mean if you client has a 
GAL?     As with most questions involving legal ethics, there are as many answers as 
there are scenarios.   This paper is intended to give you the resources that you need to 
analyze your client’s situation and make the best decision(s) possible.                                                            

Be familiar with available resources: 

1.  American Bar Association’s Standards of Practice for Attorneys Representing Parents 
in Abuse and Neglect Cases http://www.abanet.org/child/clp/ParentStds.pdf    

Text of Rule 18 attached.  

2.  NC Rules of Professional Conduct; http://www.ncbar.com/rules/rpcsearch.asp             
Text of Rule 1.14 attached.  Client with Diminished Capacity. 

3.  NC Formal Ethics Opinions; http://www.ncbar.com/ethics/                                        
Text of 2004 Formal Ethics Opinion 11 attached.  Lawyer Appointed as Guardian 
ad Litem.  NOTE:  This was issued prior to the statutory change in 7B-602 
effective  October 1, 2005.  

4.  N.C.G.S. 7B-602; http://www.ncga.state.nc.us/gascripts/Statutes/Statutes.asp          
Text of all three versions attached. Pre-July 1, 2001; From July 1, 2001 to 
September 30, 2005; and since October 1, 2005. 

5.  NC Case law; http://www.aoc.state.nc.us/www/public/html/opinions.htm                   
In Re Shepherd, 162 N.C. App. 215, 591 S.E.2d 1 (2004)                                                  
In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61 (2006)  

NOTE:  Both of these were issued prior to the statutory change in 7B-602 effective 
October 1, 2005. 

6.  The North Carolina State Bar, (919) 828-4620    

Suzanne Lever       slever@ncbar.gov 
Nichole McLaughlin      nmclaughlin@ncbar.gov 
Alice Neece Mine, Ethics Counsel    amine@ncbar.gov 
Tom Lunsford       tlunsford@ncbar.gov 

Wendy C. Sotolongo 
Parent Representation Coordinator 
Office of Indigent Services 
123 West Main Street, Suite 500 
Durham, NC 27701 
919-560-3334 x 273 
 919-560-3288 fax 
Wendy.C.Sotolongo@nccourts.org  



American Bar Association’s Standards of Practice for 
Attorneys Representing Parents in Abuse and Neglect Cases 

Rule 18. Be aware of the client’s mental health status and be prepared to assess whether 
the parent can assist with the case.  

 
Action: Attorneys representing parents must be able to determine whether a client’s mental 
status (including mental illness and mental retardation) interferes with the client’s ability to 
make decisions about the case. The attorney should be familiar with any mental health 
diagnosis and treatment that a client has had in the past or is presently undergoing (including 
any medications for such conditions). The attorney should get consent from the client to 
review mental health records and to speak with former and current mental health providers. 
The attorney should explain to the client that the information is necessary to understand the 
client’s capacity to work with the attorney. If the client’s situation seems severe, the attorney 
should also explain that the attorney may seek the assistance of a clinical social worker or 
some other mental health expert to evaluate the client’s ability to assist the attorney because 
if the client does not have that capacity, the attorney may have to ask that a guardian ad litem 
be appointed to the client. Since this action may have an adverse effect on the client’s legal 
claims, the attorney should ask for a GAL only when absolutely necessary.  

Commentary: Many parents charged with abuse and neglect have serious or long-standing 
mental health challenges. However, not all of those conditions or diagnoses preclude the 
client from participating in the defense. Whether the client can assist counsel is a different 
issue from whether the client is able to parent the children, though the condition may be 
related to ability to parent. While the attorney is not expected to be a mental health expert, 
the attorney should be familiar with mental health conditions and should review such records 
carefully. The fact that a client suffers a disability does not diminish the lawyer’s obligation 
to treat the client with attention and respect. If the client seems unable to assist the attorney in 
case preparation, the attorney should seek an assessment of the client’s capacity from a 
mental health expert. If the expert and attorney conclude that the client is not capable of 
assisting in the case, the attorney should inform the client that the attorney will seek 
appointment of a guardian ad litem from the court. The attorney should be careful to explain 
that the attorney will still represent the client in the child protective case. The attorney must 
explain to the client that appointment of a GAL will limit the client’s decision-making power. 
The GAL will stand in the client’s shoes for that purpose.  



NC Rules of Professional Conduct. 

Rule 1.14  Client with Diminished Capacity.    

(a) When a client's capacity to make adequately considered decisions in connection with 
a representation is diminished, whether because of minority, mental impairment or for 
some other reason, the lawyer shall, as far as reasonably possible, maintain a normal 
client-lawyer relationship with the client. 
 
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk 
of substantial physical, financial or other harm unless action is taken and cannot 
adequately act in the client's own interest, the lawyer may take reasonably necessary 
protective action, including consulting with individuals or entities that have the ability to 
take action to protect the client and, in appropriate cases, seeking the appointment of a 
guardian ad litem or guardian. 
 
(c) Information relating to the representation of a client with diminished capacity is 
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, 
but only to the extent reasonably necessary to protect the client's interests. 
 
Comment 
 
[1] The normal client-lawyer relationship is based on the assumption that the client, when 
properly advised and assisted, is capable of making decisions about important matters. 
When the client is a minor or suffers from a diminished mental capacity, however, 
maintaining the ordinary client-lawyer relationship may not be possible in all respects. In 
particular, a severely incapacitated person may have no power to make legally binding 
decisions. Nevertheless, a client with diminished capacity often has the ability to 
understand, deliberate upon, and reach conclusions about matters affecting the client's 
own well-being. For example, children as young as five or six years of age, and certainly 
those of ten or twelve, are regarded as having opinions that are entitled to weight in legal 
proceedings concerning their custody. So also, it is recognized that some persons of 
advanced age can be quite capable of handling routine financial matters while needing 
special legal protection concerning major transactions. 
 
[2] The fact that a client suffers a disability does not diminish the lawyer's obligation to 
treat the client with attention and respect. Even if the person has a legal representative, 
the lawyer should as far as possible accord the represented person the status of client, 
particularly in maintaining communication.  
 
[3] The client may wish to have family members or other persons participate in 
discussions with the lawyer. When necessary to assist in the representation, the presence 
of such persons generally does not affect the applicability of the attorney-client 
evidentiary privilege. Nevertheless, the lawyer must keep the client's interests foremost 
and, except for protective action authorized under paragraph (b), must to look to the 
client, and not family members, to make decisions on the client's behalf. 



 
 
[4] If a legal representative has already been appointed for the client, the lawyer should 
ordinarily look to the representative for decisions on behalf of the client. In matters 
involving a minor, whether the lawyer should look to the parents as natural guardians 
may depend on the type of proceeding or matter in which the lawyer is representing the 
minor. If the lawyer represents the guardian as distinct from the ward, and is aware that 
the guardian is acting adversely to the ward's interest, the lawyer may have an obligation 
to prevent or rectify the guardian's misconduct. See  Rule 1.2(d). 
 
Taking Protective Action 
 
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial 
or other harm unless action is taken, and that a normal client-lawyer relationship cannot 
be maintained as provided in paragraph (a) because the client lacks sufficient capacity to 
communicate or to make adequately considered decisions in connection with the 
representation, then paragraph (b) permits the lawyer to take protective measures deemed 
necessary. Such measures could include: consulting with family members, using a 
reconsideration period to permit clarification or improvement of circumstances, using 
voluntary surrogate decision-making tools such as durable powers of attorney or 
consulting with support groups, professional services, adult-protective agencies or other 
individuals or entities that have the ability to protect the client. In taking any protective 
action, the lawyer should be guided by such factors as the wishes and values of the client 
to the extent known, the client's best interests and the goals of intruding into the client's 
decision-making autonomy to the least extent feasible, maximizing client capacities and 
respecting the client's family and social connections. 
 
[6] In determining the extent of the client's diminished capacity, the lawyer should 
consider and balance such factors as: the client's ability to articulate reasoning leading to 
a decision, variability of state of mind and ability to appreciate consequences of a 
decision; the substantive fairness of a decision; and the consistency of a decision with the 
known long-term commitments and values of the client. In appropriate circumstances, the 
lawyer may seek guidance from an appropriate diagnostician. 
 
[7] If a legal representative has not been appointed, the lawyer should consider whether 
appointment of a guardian ad litem or guardian is necessary to protect the client's 
interests. Thus, if a client with diminished capacity has substantial property that should 
be sold for the client's benefit, effective completion of the transaction may require 
appointment of a legal representative. In addition, rules of procedure in litigation 
sometimes provide that minors or persons with diminished capacity must be represented 
by a guardian or next friend if they do not have a general guardian. In many 
circumstances, however, appointment of a legal representative may be more expensive or 
traumatic for the client than circumstances in fact require. Evaluation of such 
circumstances is a matter entrusted to the professional judgment of the lawyer. In 
considering alternatives, however, the lawyer should be aware of any law that requires 
the lawyer to advocate the least restrictive action on behalf of the client. 
 



 
Disclosure of the Client's Condition 
 
[8] Disclosure of the client's diminished capacity could adversely affect the client's 
interests. For example, raising the question of diminished capacity could, in some 
circumstances, lead to proceedings for involuntary commitment. Information relating to 
the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the 
lawyer may not disclose such information. When taking protective action pursuant to 
paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, even 
when the client directs the lawyer to the contrary. Nevertheless, given the risks of 
disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other 
individuals or entities or seeking the appointment of a legal representative. At the very 
least, the lawyer should determine whether it is likely that the person or entity consulted 
with will act adversely to the client's interests before discussing matters related to the 
client. The lawyer's position in such cases is an unavoidably difficult one.  
 
Emergency Legal Assistance 
 
[9] In an emergency where the health, safety or a financial interest of a person with 
seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer 
may take legal action on behalf of such a person even though the person is unable to 
establish a client-lawyer relationship or to make or express considered judgments about 
the matter, when the person or another acting in good faith on that person's behalf has 
consulted with the lawyer. Even in such an emergency, however, the lawyer should not 
act unless the lawyer reasonably believes that the person has no other lawyer, agent or 
other representative available. The lawyer should take legal action on behalf of the person 
only to the extent reasonably necessary to maintain the status quo or otherwise avoid 
imminent and irreparable harm. A lawyer who undertakes to represent a person in such 
an exigent situation has the same duties under these Rules as the lawyer would with 
respect to a client. 
 
[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an 
emergency should keep the confidences of the person as if dealing with a client, 
disclosing them only to the extent necessary to accomplish the intended protective action. 
The lawyer should disclose to any tribunal involved and to any other counsel involved the 
nature of his or her relationship with the person. The lawyer should take steps to 
regularize the relationship or implement other protective solutions as soon as possible. 
 
History Note:  Statutory Authority G. 84-23 
 
Adopted July 24, 1997; Amended March 1, 2003. 
 
ETHICS OPINION NOTES 
 
CPR 314. An attorney who believes his or her client is not competent to make a will may 
not prepare or preside over the execution of a will for that client.  
 



 
RPC 157. A lawyer may seek the appointment of a guardian for a client the lawyer 
believes to be incompetent over the client's objection if reasonably necessary to protect 
the client's interest.  
 
RPC 163. A lawyer may seek the appointment of an independent guardian ad litem for a 
child whose guardian has an obvious conflict of interest in fulfilling his fiduciary duties 
to the child.  
 
98 Formal Ethics Opinion 16. Opinion rules that a lawyer may represent a person who is 
resisting an incompetency petition although the person may suffer from a mental 
disability, provided the lawyer determines that resisting the incompetency petition is not 
frivolous. 
 
98 Formal Ethics Opinion 18. Opinion rules that a lawyer representing a minor owes the 
duty of confidentiality to the minor and may only disclose confidential information to the 
minor's parent, without the minor's consent, if the parent is the legal guardian of the 
minor and the disclosure of the information is necessary to make a binding legal decision 
about the subject matter of the representation. 

 



NC Formal Ethics Opinions 
2004 Formal Ethics Opinion 11 

January 21, 2005 

Lawyer Appointed as Guardian-ad-Litem 
  
Opinion explores the role of a lawyer who is appointed guardian-ad-litem for respondent 
parent with diminished capacity.  
  
Inquiry #1: 
 
Attorney A is appointed guardian-ad-litem (GAL) for a respondent parent with diminished capacity 
in a Termination of Parental Rights (TPR) action. The parent is indigent and, pursuant to N.C. 
Gen. Stat. A7 7B-1111(a)(6), has also been appointed legal counsel, Attorney B. In In re 
Shepard, 03-212 (N.C. App. filed January 20, 2004), the court of appeals held that, in a TPR 
action based upon parental "incapability," a parent's GAL, who is a lawyer but is not providing 
legal representation to the parent, "may testify as to the ward's parental capability, and ultimately 
against the interest of their ward as to the termination hearing." Id. at 1. The basis for the court's 
decision stems from the observation that the North Carolina State Bar's Rules of Professional 
Conduct do not appear to govern the conduct of a GAL who acts "purely as a guardian and not 
an attorney." Id. at 8. The court also suggested that the role of the GAL is to ensure that the 
parent receives procedural due process by helping to explain and execute his or her rights.  
 
Is a lawyer, appointed solely as GAL for the parent, governed by the Rules of Professional 
Conduct?  
 
Opinion #1: 
 
The court in Shepard recognized that some of the Rules of Professional Conduct create duties 
that are owed only in the professional client-lawyer relationship. For example, the confidentiality 
rule only applies when a lawyer has a client-lawyer relationship or has agreed to consider the 
formation of one. Scope, cmt. [4]. Conversely, there are other rules that apply although a lawyer 
is acting in a non-professional capacity. For example, a lawyer who commits fraud in a business 
transaction has violated Rule 8.4 by engaging in conduct involving dishonesty, fraud, deceit, or 
misrepresentation. Preamble, cmt. [3]. 
 
The GAL does not have a client-lawyer relationship with the parent, and therefore, would not be 
governed by the Rules of Professional Conduct relating to duties owed to clients. See RPC 249. 
Notwithstanding the above, it may be prudent for the GAL to explain fully to the parent, to the 
extent possible, his or her role in the litigation, specifically that the GAL is not acting as the 
parent's lawyer.  
 
Inquiry #2: 
 
If the court appointed a lawyer to serve both as lawyer for the parent and as the parent's GAL, do 
the Rules of Professional Conduct require that the lawyer keep all communications confidential? 
 
Opinion #2: 
 
Yes. A lawyer serving as both lawyer and GAL for a parent in a TPR action must comply with 
Rule 1.6 of the Rules of Professional Conduct. Rule 1.6 generally prohibits a lawyer from 
revealing information acquired during the professional relationship unless the client gives 
informed consent or one of the exceptions allowing disclosure applies. 



 
Inquiry #3: 
 
If the court appoints the same lawyer as counsel for the parent and as the parent's GAL, does the 
lawyer have a conflict of interest? 
 
Opinion #3: 
 
The Shepard court acknowledged that there exists little guidance on the role or specific duties of 
a GAL, but suggested that the role of the GAL is guardian of the parent's procedural due process. 
Shepard, at 7. If the role of the GAL is limited to ensuring procedural due process for the parent 
by helping to explain and execute his or her rights, then this role is consistent with the role of a 
lawyer representing a client. Therefore, there is no conflict of interest in undertaking 
representation as both GAL and lawyer. The Ethics Committee takes no position at this time as to 
whether the GAL has additional responsibilities or whether an expanded role could result in a 
conflict of interest. 
 
Inquiry #4: 
 
Assume the parent has separate appointed counsel. Under Shepard, how can the parent's GAL 
perform his duties with competence if the parent has been advised by her lawyer that she should 
not share confidential information with the GAL? 
 
Opinion #4: 
 
The performance of the GAL's duties, as distinct from a lawyer's duties to a client, is not a matter 
upon which the Ethics Committee can opine.  
 
Inquiry #5: 
 
Assume the facts in Inquiry #4. Can the parent's lawyer ever advise the client to confer candidly 
with the GAL under the Rules of Professional Conduct?  
 
Opinion #5: 
 
Yes. In light of the Shepard decision, a lawyer should inform the parent, to the extent possible, 
that the GAL does not owe the parent a duty of confidentiality and that the GAL could be called 
upon to testify as to parental capability. Then, the lawyer must analyze each case and determine 
whether the parent's full disclosure to the GAL will accomplish the goals of the representation. If 
the lawyer believes full disclosure is appropriate under the circumstances, he or she may advise 
the client that he may be candid with the GAL. Likewise, a lawyer may reasonably conclude that 
full disclosure would not be in the parent's interests and may advise the client against it 



 
See 1998 Formal Ethics Opinion 16 
January 15, 1999 
 
Representation of Client Resisting an Incompetency Petition 
 
Opinion rules that a lawyer may represent a person who is resisting an incompetency 
petition although the person may suffer from a mental disability, provided the lawyer 
determines that resisting the incompetency petition is not frivolous. 
 
See 2002 Formal Ethics Opinion 8 
January24, 2003 
 
Direct Contact with Lawyer Appointed Guardian ad Litem for Minor Plaintiff 
 
Opinion rules that  a lawyer who is appointed the guardian ad litem for a minor plaintiff 
in a tort action and is represented in this capacity by legal counsel, must be treated by 
opposing counsel as a represented party and, therefore, direct contact with the guardian 
ad litem, without consent of counsel, is prohibited 
 
Further, …”the fact that the guardian ad litem is a lawyer does not make him or her co-
counsel for the purpose of litigating the case…” 
 
See 2006 Formal Ethics Opinion 9 
July 21, 2006.  
 
Pursuing Frivolous Claim at the Direction of GAL for Plaintiff. 
 
Holds that a minor and minor’s GAL, in her representative capacity are both clients of 
Lawyer but that “lawyer’s primary duty is to represent the interests of Minor, who is the 
real party in interest.”  
 
See 2006 Formal Ethics Opinion 19 
January 19, 2007 
 
Communication by Guardian ad litem with Represented Parties. 
 
Opinion rules that the prohibition against communications with represented persons does 
not apply to a lawyer acting solely as a guardian as litem.   
 
 



 

A.  Prior to July 1, 2001. 

7B-602. Parent’s right to counsel. 

In cases where the juvenile petition alleges that a juvenile is abused, neglected, or 
dependent, the parent has the right to counsel and to appointed counsel in cases of 
indigency unless that person waives the right. In no case may the court appoint a county 
attorney, prosecutor, or public defender. 
 
B. Effective July 1, 2001 
 
7B-602. Parent’s right to counsel; guardian ad litem. 
 

(a) In cases where the juvenile petition alleges that a juvenile is abused, neglected, or 
dependent, the parent has the right to counsel and to appointed counsel in cases of 
indigency unless that person waives the right. 

(b) In addition to the right to appointed counsel set forth above, a guardian ad litem 
shall be appointed in accordance with the provisions of G.S. 1A-1, Rule 17, to represent a 
parent in the following cases: 

(1) Where it is alleged that the juvenile is a dependent juvenile 
within the meaning of G.S. 7B-101 in that the parent is incapable as 
the result of substance abuse, mental retardation, mental illness, 
organic brain syndrome, or any other similar cause or condition of 
providing for the proper care and supervision of the juvenile; or 

(2) Where the parent is under the age of 18 years." 



 
C. Effective October 1, 2005, and applies to petitions or actions filed on or after 
that date. 
 
7B-602. Parent's right to counsel; guardian ad litem. 
 

(a) In cases where the juvenile petition alleges that a juvenile is abused, neglected, or 
dependent, the parent has the right to counsel and to appointed counsel in cases of 
indigency unless that person waives the right. When a petition is filed alleging that a 
juvenile is abused, neglected, or dependent, the clerk shall appoint provisional counsel 
for each parent named in the petition and indicate the appointment on the juvenile 
summons or attached notice. At the first hearing, the court shall dismiss the provisional 
counsel if the respondent parent: 

(1) Does not appear at the hearing; 
(2) Does not qualify for court-appointed counsel; 
(3) Has retained counsel; or 
(4) Waives the right to counsel. 

The court shall confirm the appointment of counsel if subdivisions (1) through (4) of 
this subsection are not applicable to the respondent parent. The court may reconsider a 
parent's eligibility and desire for appointed counsel at any stage of the proceeding. 

(b) In addition to the right to appointed counsel set forth above, a guardian ad 
litem shall be appointed in accordance with the provisions of G.S. 1A-1, Rule 17, to 
represent a parent in the following cases: 

(1) Where it is alleged that the juvenile is a dependent juvenile within the 
meaning of G.S. 7B-101 in that the parent is incapable as the result of 
substance abuse, mental retardation, mental illness, organic brain syndrome, or 
any other similar cause or condition of providing for the proper care and 
supervision of the juvenile; or 
(2) Where the parent who is under the age of 18 years. years and who is not 
married or otherwise emancipated. The appointment of a guardian ad litem under 
this subsection shall not affect the minor parent's entitlement to a guardian ad 
litem pursuant to G.S. 7B-601 in the event that the minor parent is the subject of a 
separate juvenile petition. 

(c) On motion of any party or on the court's own motion, the court may appoint a 
guardian ad litem for a parent in accordance with G.S. 1A-1, Rule 17, if the court 
determines that there is a reasonable basis to believe that the parent is incompetent or has 
diminished capacity and cannot adequately act in his or her own interest. The parent's 
counsel shall not be appointed to serve as the guardian ad litem.  

(d) Communications between the guardian ad litem appointed under this section and 
the parent and between the guardian ad litem and the parent's counsel shall be privileged 
and confidential to the same extent that communications between the parent and the 
parent's counsel are privileged and confidential. 

(e) Guardians ad litem appointed under this section may engage in all of the following 
practices: 

(1) Helping the parent to enter consent orders, if appropriate. 
(2) Facilitating service of process on the parent. 
(3) Assuring that necessary pleadings are filed. 
(4) Assisting the parent and the parent's counsel, if requested by the parent's 
counsel, to ensure that the parent's procedural due process requirements are met. 


