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Guideline 5.3 Subsequent Filing and Renewal of Pretrial Motions

Counsel should be prepared to raise during the subsequent proceedings any issue that is
appropriately raised pretrial, but could not have been so raised because the facts supporting the motion
were unknown or not reasonably available. Further, counsel should be prepared to renew pretrial
motions or file additional motions at any subsequent stage of the proceedings if new supporting
information is later disclosed or made available. Counsel should also renew pretrial motions and object
to the admission of challenged evidence at trial as necessary to preserve the motions and objections for
appellate review.

SECTION 6:
Guideline 6.1 The Plea Negotiation Process and the Duties of Counsel

(a) After appropriate investigation and case review, counsel should explore with the client the
possibility and desirability of reaching a negotiated disposition of the charges rather than proceeding to
trial. In doing so, counsel should fully explain to the client the rights that would be waived by a decision
to enter a plea and not proceed to trial.

(b) Counsel should keep the client fully informed of any plea discussions and negotiations, and
convey to the client any offers made by the prosecution for a negotiated settlement. Counsel may not
accept any plea agreement without the client’s express authorization.

(c) Counsel should explain to the client those decisions that ultimately must be made by the client,
as well as the advantages and disadvantages inherent in those choices. The decisions that must be made
by the client after full consultation with counsel include whether to plead guilty or not guilty, whether to
accept a plea agreement, and whether to testify at the plea hearing. Counsel should also explain to the
client the impact of the decision to enter a guilty plea on the client’s right to appeal. Although the
decision to enter a plea of guilty ultimately rests with the client, if counsel believes the client’s decisions
are not in his or her best interest, counsel should attempt to persuade the client to change his or her
position.

(d) Notwithstanding the existence of ongoing tentative plea negotiations with the prosecution,
counsel should continue to prepare and investigate the case to the extent necessary to protect the client’s
rights and interests in the event that plea negotiations fail.

(e) Counsel should not allow a client to plead guilty based on oral conditions that are not disclosed
to the court. Counsel should ensure that all conditions and promises comprising a plea arrangement
between the prosecution and defense are included in writing in the transcript of plea.

Guideline 6.2 The Contents of the Negotiations

(a) In conducting plea negotiations, counsel should attempt to become familiar with any practices
and policies of the particular district, judge, and prosecuting attorney that may affect the content and
likely results of a negotiated plea bargain.

(b) To develop an overall negotiation plan, counsel should be fully aware of, and fully advise the
client of:

(1) the maximum term of imprisonment that may be ordered under the applicable sentencing
laws, including any habitual offender statutes, sentencing enhancements, mandatory minimum sentence
requirements, and mandatory consecutive sentence requirements;

(2) the possibility of forfeiture of assets seized in connection with the case;
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(3) any registration requirements, including sex offender registration;

(4) the likelihood that a conviction could be used for sentence enhancement in the event of
future criminal cases, such as sentencing in the aggravated range, habitual offender status, or felon in
possession of a firearm;

(5) the possibility of earned-time credits;
(6) the availability of appropriate diversion or rehabilitation programs;

(7) the likelihood of the court imposing financial obligations on the client, including the
payment of attorney fees, court costs, fines, and restitution; and

(8) the effect on the client’s appellate rights.

Counsel should also discuss with the client that there may be other potential collateral consequences
of entering a plea, such as deportation or other effects on immigration status; motor vehicle or other
licensing; parental rights; possession of firearms; voting rights; employment, military, and government
service considerations; and the potential exposure to or impact on any federal charges.

(c) In developing a negotiation strategy, counsel should be completely familiar with:

(1) concessions that the client might offer the prosecution as part of a negotiated settlement,
including but not limited to:

(A) declining to assert the right to proceed to trial on the merits of the charges;
(B) refraining from asserting or litigating any particular pretrial motion(s);

(C) agreeing to fulfill specified restitution conditions and/or participation in community
work or service programs, or in rehabilitation or other programs;

(D) providing the prosecution with assistance in prosecuting or investigating the present case
or other alleged criminal activity;

(E) waiving challenges to validity or proof of prior convictions; and

(F) waiving the right to indictment and consenting to a bill of information on a related but
unindicted offense;

(2) benefits the client might obtain from a negotiated settlement, including but not limited to, an
agreement:

(A) that the prosecution will not oppose the client’s release on bail pending sentencing or
appeal;

(B) that the client may enter a conditional plea to preserve the right to litigate and contest the
denial of a suppression motion;

(C) to dismiss or reduce one or more of the charged offenses either immediately, or upon
completion of a deferred prosecution agreement;

(D) that the client will not be subject to further investigation or prosecution for uncharged
alleged criminal conduct;

(E) that the client will receive, with the agreement of the court, a specified sentence or
sanction or a sentence or sanction within a specified range;

(F) that at the time of sentencing and/or in communications with the preparer of a sentencing
services plan or presentence report, the prosecution will take, or refrain from taking, a specified position
with respect to the sanction to be imposed on the client by the court; and
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(G) that at the time of sentencing and/or in communications with the preparer of a
sentencing services plan or presentence report, the prosecution will not present certain information;

(3) information favorable to the client concerning such matters as the offense, mitigating factors
and relative culpability, prior offenses, personal background, employment record and opportunities,
educational background, and family and financial status;

(4) information that would support a sentencing disposition other than incarceration, such as the
potential for rehabilitation or the nonviolent nature of the crime; and

(5) information concerning the availability of treatment programs, community treatment
facilities, and community service work opportunities.

(d) In conducting plea negotiations, counsel should be familiar with:

(1) the various types of pleas that may be agreed to, including a plea of guilty, a plea of nolo
contendere, a conditional plea of guilty in which the defendant retains the right to appeal the denial of a
suppression motion, and a plea in which the defendant is not required to personally acknowledge his or
her guilt (Alford plea);

(2) the advantages and disadvantages of each available plea according to the circumstances of
the case; and

(3) whether the plea agreement is binding on the court and prison authorities.

Guideline 6.3 The Decision to Enter a Plea of Guilty

(a) Counsel shall inform the client of any tentative negotiated agreement reached with the
prosecution, and explain to the client the full content of the agreement, including its advantages,
disadvantages, and potential consequences.

(b) When counsel reasonably believes that acceptance of a plea offer is in the client’s best interests,
counsel should attempt to persuade the client to accept the plea offer. However, the decision to enter a
plea of guilty ultimately rests with the client.

Guideline 6.4 Entry of the Plea before the Court
(a) Prior to the entry of a plea, counsel should:
(1) fully explain to the client the rights he or she will waive by entering the plea;

(2) fully explain to the client the conditions and limits of the plea agreement and the maximum
punishment, sanctions, and other consequences the client will be exposed to by entering a plea; and

(3) fully explain to the client the nature of the plea hearing and prepare the client for the role he
or she may play in the hearing, including answering questions of the judge and providing a statement
concerning the offense.

(b) When entering the plea, counsel should ensure that the full content and conditions of the plea
agreement between the prosecution and defense are made part of the transcript of plea.

(c) Subsequent to the acceptance of a plea, counsel should review and explain the plea proceedings
to the client, and respond to any client questions and concerns.
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