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l. INTRODUCTION

This overview of guardianship proceedings addresses jurisdiction and venue;
service of process; prehearing process including appointment of GAL, interim
guardianship hearing and appointment, motion and order for MDE, and
motion for jury trial; discovery, both formal and informal;

. JURISDICTION
A. Subject Matter Jurisdiction
1. Defined Statutorily
a. Adjudication - § 35A-1102. Scope of law; exclusive procedure.

This Article establishes the exclusive procedure for adjudicating a
person to be an incompetent adult or an incompetent child. However,
nothing in this Article shall interfere with the authority of a judge to
appoint a guardian ad litem for a party to litigation under Rule 17(b) of
the North Carolina Rules of Civil Procedure. (See 1.A.1.d. below)

(1) Clarification of Judge Appointment of GAL in Litigation. G.S
35A-1102 has been amended to provide that nothing in G.S 35A-
1101 shall interfere with the authority of a judge to appoint a
guardian ad litem for a party to litigation under G.S. 1A-1, N.C. R.
Civ. P. 17(b) and G.S. 35A-1101 et seq. sets forth the procedure

! This overview includes sections from prior presentations and writings of John Saxon, this author, and
other faculty and presenters of the 10G.



C.

for determining incompetency, which a trial judge must comply
with when conducting a competency hearing under G.S. 1A-1, 1A-
1,N.C.R.Civ. P. 17.

(2) Distinguish Between Party Declared Incompetent and Party
Alleged Incompetent. (See 1.A.1.e. below)

Adjudication - 8 35A-1103. Jurisdiction; venue.

(@) The clerk in each county shall have original jurisdiction over
proceedings under this Subchapter.

Appointment and Administration - § 35A-1203. Jurisdiction; authority
of clerk.

8 1A-17(c) Guardian ad litem for infants, insane or incompetent
persons;

(c) Guardian ad litem for infants, insane or incompetent persons;
appointment procedure. -- When a guardian ad litem is appointed
to represent an infant or insane or incompetent person, he must be
appointed as follows:

(1) When an infant or insane or incompetent person is plaintiff, the
appointment shall be made at any time prior to or at the time of
the commencement of the action, upon the written application
of any relative or friend of said infant or insane or incompetent
person or by the court on its own motion.

(2) When an infant is defendant and service under Rule 4(j)(1)a is
made upon him the appointment may be made upon the written
application of any relative or friend of said infant, or, if no such
application is made within 10 days after service of summons,
upon the written application of any other party to the action or,
at any time by the court on its own motion.

(4) When an insane or incompetent person is defendant and service
by publication is not required, the appointment may be made
upon the written application of any relative or friend of said
defendant, or upon the written application of any other party to
the action, or by the court on its own motion, prior to or at the
time of the commencement of the action, and service upon the
insane or incompetent defendant may thereupon be dispensed
with by order of the court making such appointment.
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e. Substitution of Parties.

(1) N. C. G. S. 1A-25(b) Substitution of parties upon death,
incompetency or transfer of interest; abatement

(b) Insanity or incompetency. -- No action abates by reason of the
incompetency or insanity of a party. If such incompetency or
insanity is adjudicated, the court, on motion at any time within
one vyear after such adjudication, or afterwards on a
supplemental complaint, may order that said party be
represented by his general guardian or trustee or a guardian ad
litem, and, allow the action to be continued. If there is no
adjudication, any party may suggest such incompetency or
insanity to the court and it shall enter such order in respect
thereto as justice may require.

Chapter 35A has had significant impact on section (b) of this
rule, which discusses the continuation of an action when one
party becomes incompetent.

In a situation in which no incompetency adjudication has yet
occurred, the action contemplated in the last clause would be
referral of the competency issue to the clerk of superior court
for action under G.S. 35A. Remember the amendment
regarding the Clerk’s jurisdiction which declares nothing in
G.S. 35A-1101 shall interfere with the authority of a judge to
appoint a guardian ad litem for a party to litigation under G.S.
1A-1, N.C. R. Civ. P. 17(b) and G.S. 35A-1101 et seq. sets
forth the procedure for determining incompetency, which a
trial judge must comply with when conducting a competency
hearing under G.S. 1A-1, N.C. R. Civ. P. 17.

(2) G.S. 35A-1207 allows any “interested person” to file a motion in a
pending guardianship proceeding regarding any matter that
pertains to the guardianship. See In re Ward, 337 N.C. 443 (1994).
B. Personal Jurisdiction
1. §35A-1109. Service of notice and petition
Copies of the petition and initial notice of hearing shall be personally

served on the respondent. Respondent's counsel or guardian ad litem shall
be served pursuant to G.S. 1A-1, Rule 4, Rules of Civil Procedure.
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A sheriff who serves the notice and petition shall do so without demanding
his fees in advance.

Applied in Clerk’s Manual.

The petitioner must have the sheriff personally serve the respondent with
copies of the petition and initial notice of hearing. [G.S. 8 35A-1109] The
sheriff cannot leave service documents with any other person.

Respondent's counsel or guardian ad litem may not waive personal service.

A sheriff who serves the notice and petition must do so without demanding
fees in advance. [G.S. § 35A-1109]

Respondent's counsel or guardian ad litem must be served pursuant to G.S.
8 IA-1, Rule 4. [G.S. 8 35A-1109] In practice, the guardian ad litem accepts
service by signing the back of AOC-SP-201.

2. The NC Rules of Civil Procedure have not been globally incorporated into
the procedural process for adjudicating incompetence. Where there is
specific civil process directive without referencing the NC Rules of Civil
Procedure, the process is applied as expressed in the statute. In the service
of process section of Chapter 35A, the specific directive is for the sheriff
to personally serve the respondent with no reference to the rules. In the
sentence immediately following the one describing service on the
respondent, there is expressly declared reference to the application of Rule
1A-1, Rule 4 for effectuating service on the guardian ad litem or
respondent’s counsel. This clear distinction is followed in the Clerk’s
Procedures Manual where it is mandated that service be had on the person
of the respondent and no alternative delivery of service is authorized. The
sheriff cannot leave the petition and papers with any other person;
alternative delivery through mail as otherwise allowed under the rules of
civil procedure is not allowed; and neither may the guardian ad litem nor
the respondent’s counsel receive the delivery of service of papers for the
respondent.

3. When respondent is in or out of the state or county where petition filed.

a. Personal jurisdiction - service of process perfected by sheriff while
respondent in state and county where petition filed.

(1) Impact on personal jurisdiction when respondent leaves state after
being properly served.
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(2) Impact on personal jurisdiction when respondent leaves county
after being properly served.

b. Personal jurisdiction — service of process not perfected by sheriff and
respondent not in state of county where petition filed.

(1) Impact on personal jurisdiction when respondent not in state when
petition filed and service not perfected.

(2) Impact on personal jurisdiction when respondent not in county
when petition filed and service not perfected.

C. Interstate Jurisdiction

1.

Resources Available.

a. Uniform Guardianship Protective Proceedings Act (UGPPA) amended
1997, Sections 106-108 address issues of jurisdictional conflicts by
requiring competing courts to give notification and to consult between
them and by limiting jurisdiction based on presence alone to that of an
emergency or temporary appointment.

b. Uniform Adult Guardianship and Protective Proceedings Jurisdiction
Act. Is currently being considered for adoption in North Carolina.
The Act was adopted by the National Conference of Commissioners
on Uniform State Laws in 2007. A copy is available from the
NCCUSL,
http://www.nccusl.org/nccusl/DesktopDefault.aspx?tabindex=2&tabid
=60 . At least 16 other states have adopted.

Application in various situations. Interstate guardianship jurisdiction
confronts Clerks in several variations:

a. No guardianship in place when competing petitions filed in North
Carolina and one or more other states and no service of process
perfected in any state.

b. No guardianship in place, petition filed and service of process
perfected on respondent in North Carolina and subsequent petition
filed in another state.

c. No guardianship in place, petition filed and service of process
perfected in another state and subsequent petition filed in North
Carolina.
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d. Guardianship in place in North Carolina and respondent removed to
another state where petition filed.

e. Guardianship in place in another state and respondent is removed to
North Carolina where petition filed.

Il. SERVICE OF PROCESS
A. Service of Process of Original Petition
§ 35A-1108. Issuance of notice

B. G.S.35A-1109 - Service of Process after Personal Jurisdiction Attaches

The Clerk’s office does not issue a summons in a proceeding seeking the
appointment of a guardian for an allegedly incapacitated adult. Instead, the
notice of hearing issued and served pursuant to G.S. 35A-1108 and G.S. 35A-
1109 serves the same function as, and dispenses with any necessity for, a
summons. See In re Barker, 210 N.C. 617, (1936).

I11. VENUE
A. Defined Statutorily
1. §35A-1103 Venue
B. Applied in Clerk’s Manual.

1. If the respondent's county of residence or domicile cannot be determined,
venue is in the county where the respondent is present.

2. If incompetency proceedings involving the respondent are brought in more
than one county in which venue is proper, venue shall be in the county in
which proceedings were commenced first.

3. The clerk, on motion of a party or the clerk's own motion, may order a
change of venue upon finding that no hardship or prejudice to the
respondent will result.

G.S. 35A-1104 authorizes a Clerk, on motion of a party or on the Clerk’s
own motion, to order a change of venue in a guardianship proceeding if
the Clerk finds that the change of venue will not result in any hardship or
prejudice to the respondent.
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IV. PLEADINGS AND PROCESS
A. Petition to Adjudicate Incompetence

1. Customized

a. What absolutely must be in the petition - Contents. G.S. 35A-1106 and
G.S. 35A-1210 require that a petition for the appointment of a
guardian for an allegedly incapacitated adult contain the following
information to the extent that it is known to the petitioner:

e the petitioner’s name, address, and county of residence ;

e the petitioner’s interest in the proceeding;

e the respondent’s name, age, address, and county of residence;

e the name, address, and county of residence of any person who is
the respondent’s next of kin or who is known to have an interest in
the proceeding;

e the facts that tend to show that the respondent is incapacitated and
a statement of the reasons why a determination of the respondent’s
incapacity and the appointment of a guardian for the respondent
are being sought;

e information regarding any adjudication of the respondent’s
incapacity by a court of another state if the petitioner is seeking a
determination of incapacity on the basis of another court’s order
adjudicating the respondent’s incapacity;

e whether the petitioner is seeking the appointment of a general
guardian, guardian of the person, or guardian of the estate for the
respondent;

e the name of the person, corporation, or disinterested public agent
that is recommended as the respondent’s guardian; and

e ageneral statement of the amount or value of the respondent’s
income, receivables, property, assets, and liabilities.

b. What additional information should be in the petition, or filed with it.
The primary pleadings in a proceeding to appoint a guardian for an
allegedly incapacitated adult are the petition and an application for
appointment of guardian (which may be joined with or filed
subsequent to the filing of the petition). G.S. 35A-1106; G.S. 35A-
1210. In most cases, the application for appointment of guardian is
included in the petition seeking a determination of the respondent’s
incapacity.

The North Carolina Administrative Office of the Courts has developed
a form (AOC-SP-200) that can be used as the petition and application
in guardianship proceedings involving allegedly incapacitated adults.
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c. Verification. G.S. 35A-1105 requires that a petition for the
appointment of a guardian for an allegedly incapacitated adult be
verified by the petitioner.

d. Signing. The petition must be signed by the petitioner or, if the
petitioner is represented by an attorney, by the petitioner’s attorney.
N.C. R. Civ. P. Rule 11(a).

e. Title. As a matter of custom and practice, pleadings in guardianship
proceedings generally are titled as “In re [Name of Respondent],”
rather than “[Name of Petitioner] v. [Name of Respondent].”

f.  What other information might be in the petition.
2. AOC Forms that may be filed with the initial petition.
B. Certificate of Service on Interested Parties

Must be filed by the petitioner within five days after the petition is filed. Who
are interested persons to be served?

C. Responsive Pleading — Answer or not.

G.S. Ch. 35A does not require the respondent, the respondent’s attorney, or
the respondent’s guardian ad litem to file an answer or other pleading in
response to a petition for the appointment of a guardian. A respondent or the
respondent’s counsel or guardian ad litem, however, may file an answer or
motion to dismiss in response to a petition in a guardianship proceeding.
However, see GS 35A-1107 for what the GAL must do.

D. Voluntary Dismissal

G.S. Ch. 35A is silent with respect to answers and motions to dismiss, it is
unclear whether a respondent’s answer or motion to dismiss must be filed
within 10 days after service of the petition pursuant to G.S. 1-394 or whether
it may be filed at any time on or before the date of the hearing to determine
the respondent’s incapacity. If a respondent files an answer or motion to
dismiss, it must be served on all of the parties to the proceeding pursuant to
N.C. R. Civ. P. Rule 5.

E. Rightto Counsel; Notice of Attorney of Record

1. Right to Counsel. An allegedly incapacitated respondent has the right to be
represented by counsel in guardianship proceedings under G.S. Ch. 35A.
G.S. 35A-1107(a), if there is capacity to do so. See also Simon v. Craft,
182 U.S. 427, (1901); In re Deere, 708 P.2d 1123, 1126 (Okla. 1985)
98 FEO 16 (N.C. State Bar 1999)
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2. Constitutional Right to Appointed Counsel. See Rud v. Dahl, 578 F.2d
674, 679 (7" Cir. 1978). Cf. In re Gilbuena, 209 Cal. Rptr. 556, 559-560
(Cal. Ct. App. 1985); In re Deere, 708 P.2d 1123, 1126 (Okla. 1985); In re
Fey, 624 So.2d 770, 771 (Fla. Dist. Ct. App. 1993); In re Lee, 754 A.2d
426, 439 (Md. Ct. Spec. App. 2000).

Instead, most states provide, by statute, for the appointment of an attorney
to represent an allegedly incapacitated respondent in a guardianship
proceeding if the respondent is unable to retain counsel, if the respondent
is indigent, or in other circumstances.

a. Express Statutory Entitlement. The respondent is entitled to legal
representation — but...

1)

2)
3)

4)

There is an inference in the use of the words “...his own choice.”
that respondent has sufficient cognitive function to make that
choice.

Allegation of incompetence does not overcome presumption of
competence.

Respondent as prospective client — Rule 1.18 Duties to Prospective
Client.

Lawyer’s judgment of sufficient capacity to be retained by
respondent.

a.) Supporting evidence of sufficient competence;

b.) Video or audio taping of lawyer’s initial contacts with
prospective client;

c.) Notes, memo and some form of client capacity screen,
assessment or MMSE See See Jennifer Moye, Evaluating the
Capacity of Older Adults: Psychological Models and Tools, 17
NAELA Quarterly, 3 (Summer 2004); see ASSESSMENT OF
OLDER ADULTS WITH DIMINISHED CAPACITY: A
HANDBOOK FOR LAWYERS (ABA Commission on Law and
Aging and the American Psychological Association 2005)
http://www.abanet.org/aging/orderflyerassesssment.pd; see
also Rebecca H. Partesotti, Hot Off the Press: A Lawyer’s
Guide to Assessing Capacity of Older Adults, 9 Elder Law 1
(NC Bar Association Elder Law Section 2005);

d.) Third party witnesses (family, neighbors, church members,
care-giving staff, health care, medical, social and civic club
members among many others - affidavits, signed and
notarized;
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5)

6)

7)

e.) Client-lawyer engagement executed and appended to Notice of
Attorney of Record — Reference N. C. Gen. Stat. § 84-11,
confirming counsel’s authority and representation;

f.) Respondent verify Notice of Attorney of Record,

g.) Once engaged, respondent’s attorney should call petitioner or
counsel, if retained, and guardian ad litem (GAL) appointed.
Share all that has been done, results, and ask if there will be
opposition and challenge to attorney’s representation of
respondent.

If lawyer knows or should have known prospective client has
diminished capacity, does Rule 1.14 apply? By title and placement
in the Rules there is an inference that it applies only if there is a
current client-lawyer relationship. See Rule 1.14 — Client with
Diminished Capacity. See Rule 1.18 — Prospective Client.

Petitioner’s challenge that respondent incapable to exercise
necessary informed consent to engage counsel.

Motion by petitioner, or on Clerk’s own motion to determine
respondent’s capacity to hire counsel.

a) Who has the burden?
b) What Evidence?

c) Would a Multi-Disciplinary Evaluation (MDE) help? On which
standard would the MDE expert give opinion? It’s not
incompetence “unable to manage affairs” standard; it’s not
testamentary capacity standard. So what is it and who can give
expert testimony one way or the other?

d) Clerk’s challenge and unilateral decision without exercising
discretion — appeal? De novo or review to...or is it
interlocutory? How does respondent present direct testimony?
What strategies need to be in play with what kind of
preparation?

e) Assumption that respondent has funds to pay for the lawyer of
choice.

f) Attorney-in-fact for respondent engages lawyer — any
problems?
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g) Does the document actually grant the attorney in fact the
authority to engage counsel or to litigate or defend on behalf of
the respondent?

h) Is the power of attorney active, properly recorded in the county
of venue where the guardianship adjudication has been filed?

i) Are there expressed oral and/or written declarations of who the
client is and that the lawyer only represents the respondent?

J) Confirm compliance with ethical requirements for executing
power of attorney. 2003 FEO 7, 8 NC State Bar Journal, 50, 51
(Winter 2003)

b. If no choice, then *...an attorney appointed as guardian ad litem...” is
by inference in the statute as if he or she is the respondent’s
attorney...so what must the GAL do? How must he or she act?

(1) "Guardian ad litem™ means a guardian appointed pursuant to G.S.
1A-1, Rule 17, Rules of Civil Procedure.” N. C. Gen. Stat. 35A-
1101(6).

(2) “Best Interest” or “Zealous Advocacy”? See John L. Saxon,
Guardianship Manual (Institute of Government 2008).

(3) If GAL does not support respondent’s position of competence,
must GAL tell respondent that respondent has the right to counsel
of his or her choice at his or her expense?

(4) What about confidential information shared by the respondent with
the GAL, assuming that the GAL is attorney, and believing that the
information is privileged? How does the GAL tip-toe around NC
RRPC 1.6 — Confidentiality?

(5) What of the respondent’s interfering physical disability or
disabilities — vision, hearing, gross and fine motor skills, auditory
dysfunction — while there is no mental dysfunction? What should
be done regarding ADA issues?

3. Clerk’s Manual

“A private attorney will be an advocate for the respondent's position.
A guardian ad litem is to determine what is in the best interest of the
respondent. Because of this difference, some clerks do not discharge a
guardian ad litem even though a private attorney has been retained.”
See North Carolina Clerk of Superior Court Procedures Manual,
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Incompetency Determinations, Chp. 85 8§ I. (C)(1)(a) (b) and (c)
(2009).

F. The Right to Counsel for the Ward

1. Statutory Mandate Article 3 Restoration to Competency. 8 35A-1130 -
Proceedings before clerk.

(a) The guardian, ward, or any other interested person may petition for

restoration of the ward to competency by filing a motion in the cause
of the incompetency proceeding with the clerk who is exercising
jurisdiction therein. The motion shall be verified and shall set forth
facts tending to show that the ward is competent.

(b) Upon receipt of the motion, the clerk shall set a date, time, and place

(©)

for a hearing, which shall be not less than 10 days or more than 30
days from service of the motion and notice of hearing on the ward and
the guardian, or on the one of them who is not the petitioner, unless the
clerk for good cause directs otherwise. The petitioner shall cause
notice and a copy of the motion to be served on the guardian and ward
(but not on one who is the petitioner) and any other parties to the
incompetency proceeding. Service shall be in accordance with
provisions of G.S. 1A-1, Rule 4, Rules of Civil Procedure.

At the hearing on the motion, the ward shall be entitled to be
represented by counsel or guardian ad litem, and a guardian ad litem
shall be appointed in accordance with rules adopted by the Office of
Indigent Defense Services if the ward is indigent and not represented
by counsel... (emphasis added)

2. Express Statutory Entitlement

The ward is expressly entitled to legal representation — but...

a.

There is no inference of entitlement with the use of the words “...his
own choice.” that is found in the right to counsel statutory section of
adjudication of incompetence set out above. The inference is that
anyone may choose counsel to represent the ward, including the ward.

Those other than the ward choosing counsel for the ward must comply
with ethics rules related to confidentiality, general conflicts of interest
and specific conflicts of interest when another person or third party is
paying the attorney’s fees. See NC RRPC 1.6, 1.7 and 1.8(f). Client
consent is problematic, especially if there is no guardian authorization
or support.
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c. The ward may choose counsel if it can be shown that the ward had the
capacity to contract for the lawyer’s services thereby overcoming the
presumption of incompetence.

(1) There is requisite contractual capacity “if he knows what he is
about.” See Moffitt v. Witherspoon, 32 N.C. 185.(1849).

(2) Other North Carolina cases addressing the capacity to contract
issue: Paine v. Roberts, 82 N.C. 451; 1880 N.C. LEXIS 270; Goins
v McLoud, 231 N.C. 655; 58 S.E.2d 634; 1950 N.C. LEXIS 366;
Riding v Riding, 55 N.C. App. 630; 286 S.E.2d 614; 1982 N.C.
App. LEXIS 2250.

(3) See Comment: A Clarification of the Standard of Mental Capacity
in North Carolina for Legal Transactions of the Elderly, 32 Wake
Forest L. Rev. 563, (Summer 1997). The Comment provides an
analysis of whether there is more than one standard of capacity
depending on several factors and whether the standard is applied to
contracts, wills or deeds; see 17 Am Jur 2d, Contracts, §8 104 et
seg. (Mutuality of assent or promises requires the capacity of each
party submitting to the promise such that they be binding on both.
If a promise is void for incapacity, then the contract will not be
upheld.).

d. Presumption of incompetence may be overcome by evidence of
contractual capacity.

(1) Ward as prospective client — Rule 1.18 Duties to Prospective
Client.

(2) Lawyer’s judgment of sufficient capacity to be retained by ward.
a) Supporting evidence of sufficient contractual capacity.

b) Video or audio taping of lawyer’s initial contacts with
prospective client.

c) Notes, memo and some form of client capacity screen,
assessment or MMSE that relates to evidentiary standard for
contractual capacity.

d) Third party witnesses (family, neighbors, church members,
care-giving staff, health care, medical, social and civic club
members among many others - affidavits, signed and
notarized.
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e) Client-lawyer engagement executed and appended to Notice of
Attorney of Record — Reference N. C. Gen. Stat. § 84-11,
confirming counsel’s authority and representation.

f) Ward should verify Notice of Attorney of Record.

1) Once engaged, Ward’s attorney should contact current
guardian(s) and the guardian ad litem (GAL) if appointed.
Share all that has been done, results, and ask if there will be
opposition and challenge to attorney’s representation of

2)

3)

ward.

Here, the lawyer knows the prospective client is an
adjudicated incompetent. However, does this situation
bring Rule 1.14 in to play?

Can the guardian(s), GAL and/or the Clerk move to deny,
or require a hearing to determine the ward’s contractual
capacity to hire counsel?

a)
b)

c)

d)

9)

Who has the burden?
What Evidence?

Would a Multi-Disciplinary Evaluation (MDE)
help? On which standard would the MDE expert
give opinion? It’s not incompetence “unable to
manage affairs” standard; it’s not testamentary
capacity standard. So what is it and who can give
expert testimony one way or the other?

Clerk’s challenge and unilateral decision without
exercising discretion — appeal? De novo or review
to...or is it interlocutory?

How does ward present direct testimony? What
strategies need to be in play with what kind of
preparation?

Assumption that ward, or ward’s estate has funds to
pay for the lawyer of choice. How is the lawyer
paid?

Attorney-in-fact for respondent engages lawyer —
any problems?
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(3) Does the document actually grant the attorney in
fact the authority to engage counsel or to litigate or
defend on behalf of the respondent?

(4) Is the power of attorney active, properly recorded in
the county of venue where the guardianship
adjudication has been filed? Was it revoked by the
guardian(s)?

(5) Are there expressed oral and/or written declarations
of who the client is and that the lawyer only
represents the ward?

g) If no choice, then “...an attorney appointed as guardian ad
litem...” is by inference in the statute as if he or she is the
respondent’s attorney...so what must the GAL do? How must
he or she act?

(6) "Guardian ad litem" means a guardian appointed
pursuant to G.S. 1A-1, Rule 17, Rules of Civil
Procedure.” N. C. Gen. Stat. 35A-1101(6).

(7) “Best Interest” or “Zealous Advocacy”?

(8) If GAL does not support ward’s position of
competence, must GAL tell ward that ward has the
right to counsel of his or her choice at his or her
expense?

(9) What about confidential information shared by the
ward with the GAL, assuming that the GAL is
attorney, and believing that the information is
privileged? How does the GAL tip-toe around NC
RRPC 1.6 — Confidentiality?

(10) What of the ward’s interfering physical
disability or disabilities — vision, hearing, gross and
fine motor skills, auditory dysfunction — while there
is no mental dysfunction? What should be done
regarding ADA issues?

3. Cases, Opinions and Sources
a. See John L. Saxon, the Role and Responsibilities of Court-

Appointed Lawyers in Guardianship Proceedings, 2005/06
Administration of Justice Bulletin 1 (October 2005).
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b. 98 Formal Ethics Opinion 16 (N. C. State Bar 1999);

c. InreEfird, 114 N.C. App. 638 (1994);

d. N. C. Attorney General’s Opinion March 11, 2004;

e. Rhuv. Dahl, 578 F2d 674 (7thCir. 1978);

f. North Carolina Clerk of Superior Court Procedures Manual,

Incompetency Determinations, Chp. 85 and Chp. 86
Guardianship (2003).

G. The Guardian ad litem’s Role When Counsel Retained.

1. As Related to Respondent

2.

a.

Statutory Grant of Discretion. .N. C. Gen. Stat. § 35A-1107 expressly
grants discretion to the Clerk — “...in which event the guardian ad
litem may be discharged.” (emphasis added)

Instruction to GAL. Most Clerks instruct the GAL to stay in and take a
“best interest” position on behalf of the respondent. Compare “Best
interest” with “Substituted Judgment”

Role of GAL. The GAL is not zealous advocate, and there is no
singular loyalty to the respondent since there is no client-lawyer
relationship. The respondent has his or her attorney.

Most aspects of the GAL’s ordered and statutory responsibilities are
covered in the outline above and would continue.

As Related to the Ward

a.

No Statutory Grant of Discretion. .N. C. Gen. Stat. § 35A-1130 leaves
no discretion with the Clerk - (c) At the hearing on the motion, the
ward shall be entitled to be represented by counsel or guardian ad
litem.

Fewer Cases. There are fewer cases of Restoration, Removal or
Motions in the estate for which counsel would be needed for the ward,
but often the actions are at the ward’s instigation or insistence.

Conflict. Possible conflict between the guardian of the person and the
guardian of the estate.
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d. It matters who the guardian is — individual family member, other
individual, nonprofit corporate entity, trust, banking or financial
corporate entity, state or local DSS agency, CPA, attorney.

e. Which one hires counsel for the ward?

f. Can the lawyer represent more than one? Issues of confidentiality and
conflicts of interest.

3. If GAL appointed and no other counsel for the ward — Again, most aspects
of the GAL’s ordered and statutory responsibilities are covered in the
outline above and would continue.

Consider the inference of the statutory language — “...entitled to
representation by counsel or guardian ad litem.” It seems to place
the GAL on the same footing as “counsel” — it begs the question
of whether or not the attorney GAL is charged with zealous
advocacy on behalf of the ward.

4. Clerk’s Exercise of Discretion. If the Clerk exercises discretion where
there is no retained counsel and appoints the GAL in addition to the
engagement by the ward of his or her own attorney, then GAL responds
and functions as shown in the outline above.

H. Order Appointing GAL, and GAL statutory responsibilities.

1. Appointment of GAL. The Clerk of Superior Court generally is
responsible for appointing an attorney to represent an allegedly
incapacitated respondent in a guardianship proceeding pursuant to G.S.
35A-1107(a). The Clerk’s appointment of an attorney as the respondent’s
guardian ad litem, however, must be in accordance with rules adopted by
North Carolina’s Office of Indigent Defense Services. G.S. 35A-1107(a);
G.S. 7A-489.3(a)(3); 2004 N.C. Atty. Gen. Op. 5 (2004).

2. No Reasonable Cause Necessary. The appointment of an attorney to serve
as an allegedly incapacitated respondent’s guardian ad litem pursuant to
G.S. 35A-1107(a) does not require the court to find reasonable cause to
believe that the respondent is, in fact, incapacitated. Cf. Hagins v.
Greensboro Redevelopment Comm’n., 275 N.C. 90 (1969) (holding that a
court may not appoint a guardian ad litem for an allegedly incapacitated
party to a civil action or proceeding absent adequate notice to the party,
opportunity to be heard, and sufficient evidence regarding the party’s
incapacity).

3. No Requirement to be Indigent. The appointment of an attorney to serve
as the respondent’s guardian ad litem pursuant to G.S. 35A-1107(a) is not
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dependent on a determination that the respondent is indigent. Cf. G.S. 7A-
451(a)(13).

4. Rules Governing Appointment of GALs. Rule 1.5 of the rules adopted by
North Carolina’s Commission on Indigent Defense Services governs the
appointment of attorneys for respondents in guardianship proceedings. In
districts that have a Public Defender, the appointment generally must be
made in accordance with the plan for appointment of counsel in non-
criminal cases adopted by the Public Defender and approved by the Office
of Indigent Defense Services. In districts that do not have a Public
Defender, the appointment generally must be made on a systematic and
impartial basis in accordance with the plan for appointment of counsel in
non-criminal cases adopted by the judicial district bar or the county bar
association, or, in the absence of such a plan, by the court. Rule 1.5 also
provides that, in any district, the Office of Indigent Defense Services may
provide for the appointment of counsel for respondents in guardianship
proceeding in accordance with a contract, plan, or program approved by
IDS. See 2004 N.C. Atty. Gen. Op. 5 (2004). The rules include:

a. Attorney has agreed to the placement of his or her name on the list
of attorneys subject to appointment in guardianship proceedings,
or, if the attorney has not agreed to do so, has otherwise consented
to be appointed.

b. IDS rules impose any special qualifications; the local plan or
contract may.

c. Appointed attorney as GAL may not delegate to another attorney
any material responsibilities to the respondent unless the court
finds that the substitute attorney practices in the same law firm as
the appointed attorney, that the substitute attorney is on the list of
attorneys who are eligible for appointment, that the substitute
attorney and the respondent consent to the delegation, and that the
delegation is in the respondent’s best interest. IDS Rule 1.5(d)(2).

5. Statutory duties of GAL. G.S. 35A-1107(b) requires an attorney who is
appointed to represent an allegedly incapacitated respondent to

e personally visit the respondent as soon as possible following the
attorney’s appointment;

e make every reasonable effort to determine the respondent’s wishes
with respect to the guardianship proceeding; and

e present the respondent’s express wishes to the court at all
relevant stages of the proceeding.
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Motion for Interim Guardian

Once a motion for interim guardian is filed, the Clerk is required to appoint an
interim guardian for the respondent or the respondent’s estate if, after the
hearing, the Clerk determines that

e there is reasonable cause to believe that the respondent is
incapacitated, and

e there is an imminent or foreseeable risk of harm to the respondent’s
physical well-being and an immediate need for a guardian to provide
consent or take other steps to protect the respondent, or there is an
imminent or foreseeable risk of harm to the respondent’s estate and
immediate intervention is required to protect the respondent’s interests.
G.S. 35A-1114(d).
The Clerk’s order appointing an interim guardian must contain specific
findings of fact to support the Clerk’s conclusions regarding the
respondent’s probable incapacity and the need for an interim guardian.
G.S. 35A-1114(e).

Motion for Multidisciplinary Evaluation
1. Customized or AOC form and order.

2. Composition of the MDE. Medical doctor, psychologist, nurse or social
worker.

3. Motion to Seal MDE
4. Motion to Assess Costs

Motion for Clerk Ordered Mediation

Except as otherwise provided in G.S. 7A-38.3B(b), G.S. 7A-38.3B allows the
Clerk to order mandatory mediation of any matter that is within the Clerk’s
exclusive and original jurisdiction, including matters regarding the
appointment of a guardian for an incapacitated adult pursuant to G.S. Chapter
35A.

G.S. 7A-38.3B specifies the procedures that govern the mediation of
guardianship proceedings involving incapacitated adults. These statutory
procedures are supplemented by rules adopted by the North Carolina Supreme
Court governing the mediation of guardianship and other matters pending
before the Clerk of Superior Court. These rules are available online:
www.nccourts.org/Courts/CRS/Councils/DRC/Clerks/Rules.asp
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L. Other Pre-trial Motions

=

w

o

Motion to Seal all Medical Evidence including all MDEs

Motion for N.C. R. Civ. P. Rule 35 Mental Exam of party other than
respondent.

Motion for accounting by current acting attorney-in-fact of respondent.
Motion to freeze accounts or stay attorney-in-fact from acting on agency
authority.

Motion for cease and desist order, TRO or protective order.

Motion for production of medical and health care records of respondent.

Obtaining medical records and health information regarding an allegedly
incapacitated respondent is problematic because this information may be
privileged or confidential under federal and state laws (such as G.S. 8-53
and the federal medical privacy rules adopted pursuant to the Health
Insurance Portability and Protection Act) that restrict the disclosure of this
information. And unlike a guardian ad litem appointed to represent a
juvenile in a juvenile proceeding involving abuse, neglect, or dependency
(see G.S. 7B-601©), a guardian ad litem appointed to represent an
allegedly incapacitated respondent under G.S. 35A-1107 does not have a
statutory right to obtain medical records, health information, or other
information that is privileged or confidential unless the subject of the
information consents, the disclosure is authorized by law, or a court orders
disclosure of the information.

Motion to Stay Proceeding in light of District or Superior Court Action
involving the same Parties.

Motion for expedited discovery, including deposition of parties in interest
and parties subject to jurisdiction of the clerk, answer to interrogatories,
production of documents and request for admissions.

M. Demand for Jury Trial

1.

Constitutional Right to Jury Trial. The provisions of Art. |, sec. 25 of the
North Carolina Constitution, preserving the right to a jury trial in certain
civil cases, do not apply to proceedings to appoint a guardian for an
incapacitated adult. See Groves v. Ware, 182 N.C. 553, (1921); In re
Cook, 218 N.C. 384, (1940).

Statutory Right to Jury Trial. G.S. 35A-1110, however, gives the
respondent the right to a jury trial in a proceeding to appoint a guardian for
the respondent. The respondent’s right to a jury trial extends only to the
issue of whether the respondent is incompetent or incapacitated and does
not extend to issues regarding who should be appointed as the
respondent’s guardian, the rights that the respondent will be allowed to
retain, or the powers that will be granted to the respondent’s guardian.
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3. Demand for Jury Trial. The respondent’s right to a jury trial may be
invoked by the respondent or by the respondent’s attorney or guardian ad
litem. G.S. 35A-1110. The petitioner does not have the right to a jury trial
on the issue of the respondent’s incapacity. Failure to make a timely
request for a jury trial constitutes a waiver of the respondent’s right
thereto. G.S. 35A-1110. In order to demand a jury trial, the respondent, the
respondent’s retained counsel, or the respondent’s appointed guardian ad
litem must file the demand with the Clerk and serve it on all parties to the
proceeding within 10 days after service of the petition or the last pleading
directed to the issue of respondent’s incapacity. N.C. R. Civ. P. Rule
38(b), (d). If the respondent or respondent’s counsel or guardian ad litem
makes a timely demand for a jury trial on the issue of incapacity, the
demand may not be withdrawn without the consent of all of the parties to
the proceeding. N.C. R. Civ. P. Rule 38(d).If the respondent fails to make
a timely demand for a jury trial, the Clerk, on the Clerk’s own motion,
may, nonetheless, order a jury trial on the issue of incapacity. G.S. 35A-
1110; N.C. R. Civ. P. Rule 39(b).

4. Selection of Jurors. If a jury trial is demanded by the respondent or
ordered by the Clerk, the jury is composed of twelve persons chosen from
the county’s jury list in accordance with the provisions of G.S. Ch. 9 and
empaneled pursuant to local rules of practice and procedure. The parties,
however, may stipulate that the jury consist of fewer than twelve persons
or that a finding on the issue of capacity by a majority of the jurors be
taken as the jury’s verdict. See N.C. R. Civ. P. Rule 48.

5. Jury Instructions. Suggested jury instructions, jury forms, and procedures
for jury trials in guardianship proceedings involving allegedly
incapacitated adults are included in the North Carolina Clerk of Superior
Court Procedures Manual.

6. Hearing without a jury. If a jury trial is not demanded by the respondent
and is not ordered by the Clerk, the Clerk acts as the finder of fact with
respect to the issue of incapacity.

N. Motion for Pretrial Discovery Conference

Although nothing is expressly set out in 35A, the Clerk has discretion to order
a pre-trial conference and enter a pre-trial order in a guardianship proceeding
pursuant to N.C. R. Civ. P. Rule 16.

O. Subpoenas

A party or a party’s attorney may obtain documents that are relevant to a
pending guardianship proceeding through the issuance of a subpoena duces
tecum pursuant to N.C. R. Civ. P. Rule 45. As the presiding judicial officer in
guardianship proceedings, the Clerk may issue subpoenas, compel the
production of documents, and issue commissions to take the testimony of
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witnesses in connection with a pending guardianship proceeding. See G.S.
7A-103(1)(3).

P. Request for Recorded Hearing
Q. Application for Appointment of Guardian

R. Request or motion for Findings of Fact and Conclusions of Law in
Adjudication Order

This should be sought when limited guardianship is an option for the Clerk
based on those things the respondent remains capable of exercising without
the need of a guardian.

S. Order of Adjudication and Order Appointing Guardian(s), including limited
guardianship.

Before appointing a guardian for an incapacitated adult, the Clerk must hold a
hearing to determine

. the respondent’s assets, liabilities, and needs;

. the nature and extent of the needed guardianship;

. whether a “limited guardianship” is appropriate and feasible; and
o who, in the Clerk’s discretion, can most suitably serve as the

respondent’s guardian. G.S. 35A-1212(a).

The hearing regarding the appointment of a guardian for an incapacitated
respondent may be combined with the hearing regarding the respondent’s
incapacity or may be held following the adjudication of the respondent’s

incapacity.

T. Termination of GAL appointment and authority to act.
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THE ROLE AND RESPONSIBILITIES
OF COURT-APPOINTED LAWYERS IN
GUARDIANSHIP PROCEEDINGS

W John L. Saxon”

Section 35A-1107 of the North Carolina General Statutes (G.S. 35A-1107) requires the Clerk
of Superior Court to appoint an attorney as the guardian ad litem for an allegedly incompetent
respondent in a guardianship proceeding unless the respondent retains counsel. '

But what, exactly, is the role and what are the responsibilities of a court-appointed lawyer
in a guardianship proceeding?’

; e  What authority and responsibilities are inherent in the role of a guardian ad litem? Are
the responsibilities of a guardian ad litem appointed under G.S. 35A-1107 the same as
those of guardians ad litem appointed to represent allegedly incompetent adults in
other types of legal proceedings?

e Does G.S. 35A-1107 require a lawyer who is appointed as the guardian ad litem for an
. allegedly incompetent respondent to act as the respondent’s attorney?

* Mr. Saxon is an Institute of Government faculty member. His areas of responsibility include
guardianship and elder law. He may be reached at 919-966-4289 or saxon@iogmail.iog.unc.edu.

' A legal proceeding to determine whether an adult is mentally incompetent is a special proceeding
before the Clerk of Superior Court. A proceeding to appoint a guardian for an adult who has been
determined to be incompetent is an estate proceeding within the original jurisdiction of the Clerk of Superior
Court. Legal proceedings to adjudicate incompetency and appoint a guardian for an incompetent adult may
be consolidated or bifurcated. If the proceedings are bifurcated, the attorney appointed in connection with the
incompetency proceeding continues to represent the respondent in the guardianship proceeding until a
guardian is appointed. For the sake of convenience, this bulletin uses the term “guardianship proceeding” to
refer to special proceedings to adjudicate incompetency and estate proceedings to appoint a guardian for an
incompetent adult.

2 This bulletin generally uses the term “court-appointed lawyers™ to refer to lawyers who are

I l |_\ |C \ appointed as guardians ad litem under G.S. 35A-1107.
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e Does a lawyer appointed under G.S. 35A-
1107 represent the “best interests” of an
allegedly incompetent adult? May she act or
make recommendations regarding the
respondent’s “best interest” when her actions
or recommendations are contrary to the
respondent’s express wishes?? Does the
extent of the respondent’s mental impairment
affect the guardian ad litem’s authority,
responsibility, or role?

e Does a guardian ad litem appointed under
G.S. 35A-1107 act on behalf of the court as a
neutral investigator or fact-finder?

e To what extent is a lawyer subject to the State
Bar’s Revised Rules of Professional Conduct
in connection with her service as a guardian
ad litem under G.S. 35A-1107? Are the
respondent’s communications with her
protected by the attorney-client privilege? Is
information she obtains regarding the
respondent confidential? May she
communicate with a petitioner who is
represented by counsel? May she testify at the
guardianship hearing?

e How can a lawyer who is appointed under
G.S. 35A-1107 assess the mental capacity of
an allegedly incompetent respondent? How
can she determine whether the respondent is
incompetent or retains sufficient mental
capacity to make competent decisions or
retain certain rights?

e  May a court-appointed lawyer be held liable
for professional malpractice or breach of
fiduciary duty in connection with her service
as guardian ad litem?

e Does a respondent who is the subject of a
guardianship proceeding have a constitutional
right to a court-appointed attorney if he is
unable to retain legal counsel? If so, is this
right satisfied by appointing an attorney as the
respondent’s guardian ad litem?

This bulletin addresses these questions by
examining the roles and responsibilities of court-
appointed lawyers in guardianship proceedings under
North Carolina law, the guardianship statutes of other
states, the rules of professional conduct for lawyers,
and the U.S. and North Carolina constitutions.

3 For the sake of convenience, this bulletin will refer to
the court-appointed lawyer as “she” and to the allegedly
incompetent respondent as “he.”
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North Carolina’s Guardianship
Statutes: Past and Present

North Carolina’s Pre-1977 Guardianship Law

Before 1977, North Carolina’s statutes governing
guardianship proceedings (former G.S. Ch. 35)

1. did not recognize an allegedly incompetent
respondent’s right to be represented by legal
counsel in connection with the proceeding;

2. did not provide for the appointment of an
attorney to represent an allegedly incompetent
adult who failed to retain counsel; and

3. did not provide for the appointment of a
guardian ad litem for an allegedly
incompetent respondent.*

In at least some instances, however, North
Carolina courts appointed guardians ad litem to
represent allegedly incompetent adults in guardianship
proceedings pursuant to Rule 17 of North Carolina’s
Rules of Civil Procedure (or similar statutes, such as
former G.S. 1-65.1).% In one case, the court appointed
a lawyer as the respondent’s guardian ad litem and the
lawyer who was appointed as the guardian ad litem
retained another lawyer to act as the respondent’s
attorney in the guardianship proceeding.®

The 1977 and 1979 Amendments

In 1977, the General Assembly amended North
Carolina’s guardianship statutes to
1. recognize, for the first time, an allegedly
incompetent adult’s right to retained counsel
in a guardianship proceeding initiated under
Article 1A of G.S. Ch. 35 (which applied to
adults who were incompetent due to mental
retardation, epilepsy, cerebral palsy, or autism
and provided an alternate procedure for the
appointment of guardians for mentally ill
adults) [former G.S. 35-1.16(a)];
2. require the court to appoint a lawyer to act as
the respondent’s attorney in a guardianship
proceeding under G.S. Ch. 35, Art. 1A if the

4 Comment: North Carolina Guardianship Laws—The
Need for Change, 54 N.C. L. Rev. at 403. See also
Guardianship Law in North Carolina (Chapel Hill: Institute
of Government, The University of North Carolina at Chapel
Hill, 1963).

5 See Inre Barker, 210 N.C. 617, 188 S.E. 205 (1936);
In re Dunn, 239 N.C. 378, 79 S.E.2d 921 (1954).

6 In re Dunn, 239 N.C. 378, 79 S.E.2d 921 (1954).



October 2005

petition alleged that the respondent was
indigent [former G.S. 35-1.16(a)];

3. require the court to appoint a guardian ad
litem? for an allegedly incompetent
respondent in a guardianship proceeding
under G.S. Ch. 35, Art. 1A if the respondent
was indigent, waived appointment of counsel,
and lacked the capacity to waive his right to
counsel [former G.S. 35-1.16(a)]; and

4. require the court to appoint a guardian ad
litem for an allegedly incompetent adult when
a guardianship proceeding was initiated under
Article 2 of G.S. Ch. 35 (which applied to
adults who were inebriates or mentally
incompetent due to reasons other than mental
retardation, epilepsy, cerebral palsy, or autism
and provided an alternate procedure for the
appointment of guardians for mentally ill
adults) [former G.S. 35-2].8

In 1979, the General Assembly amended former

G.S. 35-1.16 to require the appointment of counsel or a
guardian ad litem for nonindigent respondents who
failed to retain legal counsel in guardianship
proceedings under G.S. Ch. 35, Art. 1A.2

The 1977 and 1979 amendments to former G.S.

Ch. 35, therefore, established two possible roles for
court-appointed lawyers in guardianship proceedings:

1. the role of attorney for an allegedly
incompetent respondent; or

2. the role of the respondent’s guardian ad litem
(a role that could be filled by either a lawyer
or a nonlawyer).

The 1977 and 1979 amendments to G.S. Ch. 35,

however, did not expressly describe the roles or

7 The 1977 amendments defined “guardian ad litem” as
a guardian ad litem under N.C. R. Civ. P. Rule 17. G.S. 35-
1.7(8) (repealed).

8 N.C. Sess. Laws 1977, ch. 725. See In re Farmer, 60
N.C. App. 421, 299 S.E.2d 262 (1983) (appellate record
indicates that a lawyer was appointed as guardian ad litem
for an allegedly incompetent respondent in a guardianship
proceeding under former G.S. Ch. 35, Art. 2).

9 N.C. Sess. Laws 1979, ch. 751. See In re Bidstrup, 55
N.C. App. 394, 285 S.E.2d 304 (1982) (appellate record
indicates that a lawyer was appointed as legal counsel for a
nonindigent respondent in a guardianship proceeding under
former G.S. Ch. 35, Art. 1A). The 1979 statute also rewrote
former G.S. 35-1.39 to require the appointment of counsel or
a guardian ad litem in proceedings seeking restoration of
competency. The provisions of former G.S. 35-1.39,
however, did not apply to proceedings for restoration of
competency under former G.S. 35-4.
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responsibilities of court-appointed attorneys and
guardians ad litem in guardianship proceedings.

The 1987 Revised Guardianship Law

In 1987, the General Assembly revised, rewrote, and
consolidated North Carolina’s guardianship statutes,
repealing the guardianship statutes in former G.S. Ch.
35 and enacting a new Chapter 35A of the General
Statutes. 10
The 1987 legislation enacted G.S. 35A-1107,
which, like the 1977 amendments to former G.S. Ch.
35, recognized an allegedly incompetent respondent’s
right to be represented in guardianship proceedings by
retained counsel of his own choice. Like the 1977 and
1979 amendments to G.S. Ch. 35, the 1987 legislation
included provisions requiring the court to appoint
lawyers to represent allegedly incompetent respondents
who failed to retain legal counsel.!! But, unlike the
1977 and 1979 amendments to former G.S. Ch. 35, the
1987 legislation
1. defined the role of a court-appointed lawyer

in a guardianship proceeding as that of the

respondent’s guardian ad litem, rather than

the respondent’s attorney;!2 and

10 N.C. Sess. Laws 1987, ch. 550. The 1987 legislation
was based on the recommendations of a committee that was
established in 1984 by the state’s Administrative Office of
the Courts (AOC) and the state Division of Social Services
(DSS) to address problems that clerks of superior court and
state and county social services agencies had experienced in
connection with guardianship proceedings. The committee
was composed of clerks of superior court, county social
services directors, and staff from the AOC, DSS, and the
state Division of Mental Health, Mental Retardation, and
Substance Abuse Services. Legal and drafting assistance was
provided by staff from the Attorney General’s office and the
Institute of Government.

11'G.S. 35A-1107. The 1987 legislation and current law
allow, but do not require, the court to discharge an appointed
guardian ad litem if the respondent retains legal counsel. A
2000 amendment to G.S. 35A-1107 requires that the
appointment and discharge of lawyers as guardians ad litem
in guardianship proceedings be in accordance with rules
adopted by the Office of Indigent Defense Services.

12 Like the 1977 amendments, the 1987 legislation
defined “guardian ad litem” as a guardian ad litem appointed
pursuant to Rule 17 of North Carolina’s Rules of Civil
Procedure.
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2. required that all guardians ad litem appointed
to represent respondents in guardianship
proceedings be attorneys. !3
It is not entirely clear, however, whether, or
exactly how, the 1987 legislation changed the role and
responsibilities of court-appointed lawyers in
guardianship proceedings. Although the 1987
legislation made some substantive changes to North
Carolina’s guardianship statutes, much of the
substance of former G.S. Ch. 35 was unchanged.!4
Issues or problems regarding the representation of
allegedly incompetent respondents in guardianship
proceedings do not appear to have been raised during
the study and deliberations that resulted in the drafting
and enactment of the revised guardianship statute, and
the provisions regarding representation of respondents
included in the 1987 legislation were not identified by
contemporary commentators as involving substantive
changes in existing law. 13

Although the 1987 legislation described the role of
a court-appointed lawyer as that of the respondent’s
“guardian ad litem,” the fact that the General
Assembly required that these guardians ad litem be
attorneys may suggest that these court-appointed
lawyers were intended to act, at least in part, as
attorneys for allegedly incompetent respondents, as

13 The provisions of G.S. 35A-1107 do not apply to
proceedings seeking restoration of competency under G.S.
35A-1130. G.S. 35A-1130(c) requires the court to appoint a
guardian ad litem to represent the ward in a proceeding
seeking restoration of competency if the ward is indigent and
is not represented by counsel. Unlike G.S. 35A-1107,
however, G.S. 35A-1130(c) does not expressly require that
the guardian ad litem be an attorney. A 2000 amendment to
G.S. 35A-1130(c), though, provides that guardians ad litem
appointed under that section must be appointed in accordance
with rules adopted by the Office of Indigent Defense
Services, thereby possibly suggesting that these guardians ad
litem, like those appointed under G.S. 35A-1107, should or
must be attorneys. Although the responsibilities of guardians
ad litem under G.S. 35A-1130(c) may be similar to those of
guardians ad litem under G.S. 35A-1107, this bulletin
addresses only the latter.

14 “The primary focus of the [1987] revision was to
simplify and clarify a group of laws that had become
unnecessarily complex and confusing.” Janet Mason,
“Highlights of North Carolina’s New Laws Governing
Incompetency and Guardianship,” 53 Popular Government
4:50 (Spring 1988).

15 Mason, 53 Popular Government at 4:50, 4:51; A.
Frank Johns, “Guardianship from 1978 to 1988 in View of
Restructure” (N.C. Bar Foundation, 1988), 20-21, 22.
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was the case with respect to attorneys appointed under
the 1977 and 1979 amendments to former G.S. Ch. 35.
And this interpretation may be strengthened by other
provisions included in the 1987 legislation.

The 1987 statute, for example, required the court
to appoint a lawyer as the respondent’s guardian ad
litem unless the respondent retained legal counsel, and
it allowed the court to discharge the guardian ad litem
if the respondent retained legal counsel.!® This may
suggest that the role of a lawyer who was appointed as
a respondent’s guardian ad litem under the 1987 statute
was sufficiently similar to that of an attorney who was
retained as the respondent’s legal counsel that
representation of the respondent by two lawyers—the
appointed guardian ad litem and retained counsel—
was, or in at least some cases might be, unnecessary.
Moreover, the specific responsibilities and authority of
guardians ad litem under the 1987 statute were
virtually identical to those of court-appointed attorneys
under the 1977 amendments to former G.S. Ch. 35 and
those of attorneys who were retained as legal counsel
for respondents in guardianship proceedings.!” And
the provision of the 1987 legislation regarding
payment of fees for guardians ad litem refers to the
fees of the “court-appointed counsel or guardian ad
litem,” suggesting, perhaps, that lawyers who were
appointed as guardians ad litem in guardianship
proceedings under the 1987 statute act, at least in part,
as attorneys for allegedly incompetent respondents.!8

The role of court-appointed lawyers under the
1987 statute, therefore, was not entirely clear. Writing
shortly after the enactment of the 1987 revision of
North Carolina’s guardianship statutes, Frank Johns, a
nationally-recognized elder law attorney, suggested
that lawyers who are appointed as guardians ad litem
for allegedly incompetent respondents under G.S. 35A-
1107 have a dual role—as attorney or legal counsel for
the respondent and as an officer of the court to
investigate, and assist the court in determining, the

16 G.S. 35A-1107 (1987) (now G.S. 35A-1107(a)).

17 See G.S. 35A-1109 (requiring that a copy of the
guardianship petition be served on the guardian ad litem or
retained counsel); G.S. 35A-1110 (allowing the guardian ad
litem or retained counsel to request a jury trial on behalf of
the respondent); G.S. 35A-1111(b) (requiring that a copy of a
multidisciplinary evaluation of the respondent be provided to
respondent’s guardian ad litem or retained counsel); G.S.
35A-1112 (allowing the guardian ad litem or retained
counsel to request that a guardianship hearing be closed to
the public).

18.G.S. 35A-1116(c).
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respondent’s best interest.!® If Johns was correct, it
may be accurate to say that the role of court-appointed
lawyers under North Carolina’s revised guardianship
law was both similar to, and somewhat different from,
the role of lawyers who were appointed as attorneys or
guardians ad litem for respondents under the 1977 and
1979 amendments to North Carolina’s guardianship
statutes.

The 2003 Amendments

In 2003, the General Assembly amended G.S. 35A-
1107 to

1. require a lawyer who is appointed as the
guardian ad litem in a guardianship
proceeding to personally visit the respondent
as soon as possible after being appointed;

2. require the guardian ad litem to make every
reasonable effort to determine the
respondent’s wishes regarding the pending
guardianship proceeding;

3. require the guardian ad litem to present to the
court the respondent’s expressed wishes at all
relevant stages of the proceeding;

4. allow the guardian ad litem to make
recommendations to the court concerning the
respondent’s best interest if the respondent’s
best interest differs from his express wishes;
and

5. require the guardian ad litem to make
recommendations to the court regarding the
rights, powers, and privileges that the
respondent should retain if a limited
guardianship order is appropriate.20

It appears, though, that the 2003 amendments to

G.S. 35A-1107 were intended to clarify the duties of
court-appointed lawyers in guardianship proceedings
rather than to change their role.2!

19 A. Frank Johns, “Guardianship from 1978 to 1988 in
View of Restructure” (N.C. Bar Foundation, 1988), 20-21, 22.

20 G.S. 35A-1107(b), as added by S.L. 2003-236, sec. 3.

The amendment also made it clear that an attorney who is
appointed as a guardian ad litem represents the respondent
until the petition is dismissed or a guardian is appointed for
the respondent. G.S. 35A-1107(b).

21 The title of the 2003 legislation was “An Act ... to
Clarify the Duty of a Guardian ad Litem Appointed to
Represent a Person in an Incompetency Adjudication ... .”
The legislation also reemphasized the court’s authority to
order a limited guardianship and provided that the
guardianship provisions of G.S. Ch. 35A do not limit a
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The Role and Responsibilities of Lawyers
Appointed under G.S. 35A-1107

Powers and Duties under G.S. Ch. 35A

G.S. 35A-1107 and other provisions of North
Carolina’s guardianship statute identify a number of
specific powers and duties of lawyers who are
appointed as guardians ad litem in guardianship
proceedings. As noted above, G.S. 35A-1107 expressly
requires a guardian ad litem to

1. represent the respondent until the petition is
dismissed or a guardian is appointed for the
respondent;

2. personally visit the respondent as soon as
possible after being appointed;

3. make every reasonable effort to determine the
respondent’s wishes regarding the pending
guardianship proceeding;

4. present to the court the respondent’s
expressed wishes at all relevant stages of the
proceeding; and

5. make recommendations to the court regarding
the rights, powers, and privileges that the
respondent should retain if a limited
guardianship order is appropriate.

North Carolina’s guardianship statutes also expressly
authorize guardians ad litem to

1. request, on behalf of the respondent, a jury
trial on the issue of incompetency;

2. request, on behalf of the respondent, that the
guardianship proceeding be closed to the
public; and

3. make recommendations to the court
concerning the respondent’s best interest if
the respondent’s best interest differs from his
express wishes.

North Carolina’s guardianship statute expressly
requires that a copy of the guardianship petition be
served on the guardian ad litem and that the guardian
ad litem be provided with a copy of any court-ordered
multidisciplinary evaluation of the respondent.

In addition, guardians ad litem probably have the

implied authority under G.S. Ch. 35A to

1. request a multidisciplinary evaluation of the
respondent; 22

2. subpoena witnesses and documents, present
testimony and documentary evidence, and

court’s authority under Rule 17 to appoint a guardian ad
litem for a minor or incompetent party in a civil action.

22 See G.S. 35A-111 1(a) (authorizing a party to request
a multidisciplinary evaluation of the respondent).
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examine and cross-examine witnesses at the
guardianship hearing;23 and
3. give notice of appeal, on behalf of a
respondent who has not retained counsel,
from the court’s orders adjudicating the
respondent incompetent and appointing a
guardian for the respondent. 24
This listing of the express and implied authority
and responsibilities of guardians ad litem under G.S.
Ch. 35A, however, almost certainly fails to provide a
comprehensive description of the role and
responsibilities of court-appointed lawyers in
guardianship proceedings.

Role and Responsibilities Under Rule 17

As noted above, G.S. 35A-1107 identifies the role of a
court-appointed lawyer as that of “guardian ad litem”
for an allegedly incompetent respondent. And G.S.
35A-1101(6) and G.S. 35A-1202(8) define “guardian
ad litem” as a guardian ad litem appointed pursuant to
Rule 17 of the North Carolina Rules of Civil
Procedure. It therefore follows that the role and
responsibilities of lawyers who are appointed as
guardians ad litem under G.S. 35A-1107 must be
defined by reference to, and limited or supplemented
by, the provisions of Rule 17.

Rule 17 itself, however, says little about the role
and responsibilities of guardians ad litem who are
appointed to represent minor children or incompetent
adults who are parties in civil actions or special
proceedings. According to the rule, a guardian ad litem
who is appointed to represent an incompetent
respondent must “defend” the incompetent respondent
in the pending litigation and “file and serve such
pleadings as may be required.”?>

Case law, though, describes in somewhat greater
detail the role and responsibilities of guardians ad
litem appointed under Rule 17. North Carolina’s
appellate courts, for example, have stated that the role
of a guardian ad litem appointed under Rule 17 is to
protect an incompetent party’s rights and interests in

23 See G.S. 35A-11 12(b) (authorizing the respondent to
present testimony and evidence, etc.).

24 See G.S. 35A-1115 and G.S. 1-301.2 and 1-301.3
(regarding aggrieved party’s right to appeal orders entered by
the Clerk of Superior Court).

25G.S. 1A-1, Rule 17(b)(2) and 17(d).
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connection with the pending litigation.2¢ Case law also
states that a guardian ad litem appointed under Rule 17
has the authority and responsibility to

1. carefully investigate all facts relevant to the
pending litigation;27

2. employ, if necessary, legal counsel to
represent an incompetent party;28

3. secure or subpoena witnesses to testify on
behalf of the incompetent party;2’

4. exercise due diligence and act in the utmost
good faith with respect to the pending
litigation; 39 and

5. “do all things that are required” to protect the
incompetent party’s rights and interests in
connection with the pending litigation.3!

Although a guardian ad litem is required to protect

the rights of the incompetent party she represents, she
is not required to manufacture a defense if none
exists.32

A guardian ad litem appointed under Rule 17 may

waive a respondent’s right to a jury trial, but has no
authority to waive, compromise, or settle the
respondent’s substantive legal rights or consent to the
entry of a judgment against the respondent without
investigation and approval by the court.33

Unlike G.S. 35A-1107, Rule 17 does not require

that the guardian ad litem appointed to represent an

26 See Graham v. Floyd, 214 N.C. 77, 81, 197 S.E. 873,
876 (1938); Rutledge v. Rutledge, 10 N.C. App. 427, 431,
179 S.E.2d 163, 165 (1971).

27 Travis v. Johnston, 244 N.C. 713, 722, 95 S.E.2d 94,
100 (1956); Franklin County v. Jones, 245 N.C. 272, 279, 95
S.E.2d 863, 868 (1957).

28 In re Stone, 176 N.C. 336, 338, 97 S.E. 216, 217
(1918).

29 Teele v. Kerr, 261 N.C. 148, 150, 134 S.E.2d 126,
128 (1964).

30 Travis v. Johnston, 244 N.C. at 722, 95 S.E.2d at
100; Franklin County v. Jones, 245 N.C. at 279, 95 S.E.2d at
868.

31 Teele v. Kerr, 261 N.C. at 150, 134 S.E.2d at 128.
See also Hagins v. Redevelopment Comm’n. of Greensboro,
275 N.C. 90, 104, 165 S.E.2d 490, 498 (1969).

32 Franklin County v. Jones, 245 N.C. at 279, 95 S.E.2d
at 868.

33 Spence v. Goodwin, 128 N.C. 273, 276, 38 S.E. 859,
860-61 (1901); Narron v. Musgrave, 236 N.C. 388, 394, 73
S.E.2d 6, 10 (1952); Blades v. Spitzer, 252 N.C. 207, 213,
113 S.E.2d 315, 320 (1960); State ex rel. Hagins v. Phipps, 1
N.C. App. 63, 64, 159 S.E.2d 601, 603 (1968).



October 2005

incompetent party be a lawyer.3* But Rule 17 clearly
allows the appointment of an attorney as the guardian
ad litem for an incompetent party in a civil action or
special proceeding.33

The questions, therefore, are (1) whether the role
and responsibilities of a lawyer who is appointed as a
guardian ad litem under Rule 17 are different from
those of a nonlawyer who is appointed as a guardian ad
litem, and (2) whether, or to what extent, a lawyer or
nonlawyer who is appointed as a guardian ad litem
under Rule 17 is required to act as a “zealous
advocate” for the incompetent adult she “represents.”

It seems clear that the responsibilities of a guardian
ad litem described above are, at least when the guardian
ad litem does not retain legal counsel to represent the
minor or incompetent party, similar to those of an
attorney retained to represent a party in a lawsuit. Like a
retained attorney, a guardian ad litem who represents a
minor or incompetent party must “prosecute” or “defend”
the litigation on behalf of the party, file necessary
pleadings on the party’s behalf, subpoena witnesses and
present testimony and evidence, manage the litigation,
and protect the party’s interest in the pending action.

Thus, in Tart v. Register, the court refused to
reverse a judgment against a minor child when the trial
court had failed to appoint a guardian ad litem for the
child but the child’s interest had been adequately
protected by a lawyer who had been retained as the
child’s attorney.3® And in In re Clark, the Supreme

34 North Carolina is one of eight states that expressly
require the appointment of an attorney as the guardian ad
litem for an allegedly incompetent respondent in a
guardianship proceeding. Five of these states (Idaho,
Montana, New Mexico, North Dakota, and South Carolina)
distinguish the guardian ad litem’s role and responsibilities
from those of the court-appointed visitor in a guardianship
proceeding. The other two states (Tennessee and Wisconsin)
distinguish the court-appointed lawyer’s role and
responsibilities as guardian ad litem from the role and
responsibilities of the lawyer who is appointed as the
respondent’s attorney in the guardianship proceeding. At
least two other North Carolina statutes expressly require that
the guardian ad litem appointed in a legal proceeding be a
lawyer. See G.S. 15-11.1; G.S. 51-2.1.

33 See In re Clark, 303 N.C. 592, 598, 281 S.E.2d 47, 52
(1981) (noting the “traditional practice” in North Carolina of
appointing licensed attorneys as guardians ad litem for minor
children who are parties in civil actions or special
proceedings).

36 Tart v. Register, 257 N.C. 161, 170-71, 125 S.E.2d
754,761 (1962). Cf. Inte R AH.,  N.C.App. _ ,614
S.E.2d 382 (2005) (reversing an order terminating parental
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Court rejected an indigent minor parent’s claim that
she was denied the right to court-appointed counsel in
a juvenile proceeding in which the juvenile court had
appointed a lawyer as her guardian ad litem pursuant to
Rule 17 and the attorney/guardian ad litem “vigorously
represented her as attorney as well as guardian ad
litem.”37 These cases, therefore, may suggest that the
role and responsibilities of a guardian ad litem are
similar to those of an attorney retained to represent a
minor or incompetent party, especially if the guardian
ad litem is an attorney.38

Thus, it seems that “the role of a guardian ad litem is
something akin to the role of an attorney acting as legal
counsel, but ... is [also] somewhat different.””3%

So, how are the roles and responsibilities of
attorneys and guardians ad litem alike and how are
they different? The short answer may be that a lawyer
who acts as the attorney for a competent adult in a civil
action or special proceeding is required to zealously

rights when the juvenile court appointed an attorney-
advocate for the minor child but failed to appoint a volunteer
guardian ad litem for the child as required by G.S. 7B-1108).

37 In re Clark, 303 N.C. at 599, 281 S.E.2d at 52.

38 But see In re Shepard, 162 N.C. App. 215, 591
S.E.2d 1 (2004). Under North Carolina’s Juvenile Code (G.S.
7B-1101(1)) the court must appoint legal counsel and a
guardian ad litem for an indigent parent in cases involving
termination of parental rights based on parental “incapacity.”
In Shepard, the indigent “incapacitated” parent was
represented by a court-appointed lawyer who acted as her
attorney and by a second court-appointed lawyer who acted
as her guardian ad litem. Under these circumstances, the
court concluded that the lawyer who was appointed as the
parent’s guardian ad litem was not acting as the parent’s
attorney, that the lawyer/guardian ad litem was therefore free
to testify against the parent, and that her testimony regarding
her determination regarding the parent’s “best interest” and
capacity to act as a parent was admissible as evidence
supporting termination of the respondent’s parental rights. In
re Shepard, 62 N.C. App. at 228-29, 591 S.E.2d at 10. It is
not at all clear, however, that the Shepard case governs the
role or responsibilities of a lawyer appointed as the guardian
ad litem for an allegedly incompetent respondent who is not
represented by retained or appointed counsel in a
guardianship proceeding. Although the Shepard decision
cites In re Farmer, 60 N.C. App. 241, 299 S.E.2d 262 (1983),
it is clear from the appellate record in Farmer that the case
involved a lawyer whose testimony was based on his
experience as the temporary receiver or guardian for an
incompetent respondent and »ot on his service as the
respondent’s guardian ad litem.

39 Orr v. Knowles, 337 N.W.2d 699, 702 (Neb. 1983).
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represent the expressed wishes of her client, while a
lawyer who represents an incompetent adult or minor
child in a civil action or special proceeding, regardless
of whether the lawyer is acting as the party’s attorney
or guardian ad litem, must represent the party’s “best
interests” if'and to the extent that the party lacks
sufficient mental capacity to make decisions regarding
his own best interests. 40

The Role of Court-Appointed Lawyers under
the Guardianship Laws of Other States

How do the role and responsibilities of court-appointed
lawyers under North Carolina’s guardianship statute
compare with those under the guardianship laws of
other states?

Guardian ad Litem

Approximately half of the states require or allow a
court to appoint a guardian ad litem to represent an
allegedly incompetent respondent in a guardianship
proceeding.4!

Some of these states allow or require the
appointment of a guardian ad litem in addition to the
appointment of an attorney to act as legal counsel for
the respondent.*2 Some allow or require the
appointment of a guardian ad litem in addition to a
visitor, investigator, friend of the court, or similar
officer.#> And some provide for the appointment of a

40 See text accompanying notes 103 through 122.

41 Elizabeth R. Calhoun and Suzanna L. Basinger,
“Right to Counsel in Guardianship Proceedings,” 33
Clearinghouse Rev. 316, 321 (Sept.-Oct. 1999) (data revised
based on author’s research).

42 See, for example, Mich. Comp. Laws § 700.5303.

43 See, for example, N.D. Cent. Code § 30.1-28-03.
Approximately twenty states provide for the appointment of
a visitor, investigator, or friend of the court in guardianship
proceedings. In some instances, the visitor’s responsibilities
are similar to those of a guardian ad litem under the
guardianship statutes of other states. For example, the
Uniform Guardianship and Protective Proceedings Act
requires a court-appointed visitor to interview the
respondent, explain the nature of the guardianship
proceeding and the respondent’s legal rights to the
respondent, ascertain the respondent’s views regarding the
guardianship proceeding, interview the petitioner and
proposed guardian, and make recommendations to the court
regarding additional evaluation of the respondent’s
condition, the appropriateness of guardianship, and the
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guardian ad litem, an attorney for the respondent, and a
visitor, investigator, or friend of the court in
guardianship proceedings involving allegedly
incompetent adults. 44

In some states, the role of a guardian ad litem in
guardianship proceedings is distinguished, implicitly if
not clearly, from that of the respondent’s court-
appointed attorney or court visitor. The Texas Probate
Code, for example, requires the appointment of an
“attorney ad litem” and visitor in guardianship
proceedings, allows the appointment of a guardian ad
litem, and specifies the roles and responsibilities of
each.45 Some state guardianship laws, however,
combine (and, some would argue, confuse) the
guardian ad litem’s role with that of the respondent’s
attorney or court-appointed visitor. 40

Eight states (including North Carolina) expressly
require that the person appointed as the respondent’s
guardian ad litem be a lawyer or provide that a court-
appointed lawyer in a guardianship proceeding acts as,
or has the powers of, a guardian ad litem.*” In the
remaining states that allow or require the appointment
of a guardian ad litem, state law does not expressly
require that the person appointed be a lawyer, though,
in practice, lawyers frequently are appointed as
guardians ad litem in guardianship proceedings.*8

suitability of the proposed guardian. No state requires that
the visitor in a guardianship proceeding be a lawyer, but
some states allow the court to appoint a lawyer as the visitor.
See Ariz. Rev. Stat. § 14-5308 (a court-appointed
investigator must have a background in law, nursing, or
social work).

44 See, for example, Colo. Rev. Stat. §§ 15-14-115 and
15-14-305 (allowing the appointment of a guardian ad litem
and requiring the appointment of a court visitor and an
attorney for a respondent in a guardianship proceeding).

45 See, for example, Texas Probate Code §§ 645, 646,
647, 648, 648A; Ga. Code § 29-5-6, Tenn. Code § 34-1-107;
and D.C. Code § 21-2033.

46 Calhoun, 33 Clearinghouse Rev. at 318-319.

47 See, for example, N.C. Gen. Stat. § 35A-1107
(attorney appointed as guardian ad litem); S.C. Code § 62-5-
303 (court-appointed attorney has powers of a guardian ad
litem).

48 For example, although Virginia’s guardianship
statute (Va. Code § 37.2-1003) does not expressly require
that guardians ad litem appointed in guardianship
proceedings be lawyers, it appears that the state’s universal
practice is to appoint only lawyers as guardians ad litem.
Administrative rules adopted by the Judicial Council of
Virginia require that all lawyers who are appointed as
guardians ad litem in guardianship proceedings be certified



October 2005

In some states, state law does not expressly define
the powers and duties of a guardian ad litem in
guardianship proceedings. South Carolina’s
guardianship statute, for example, simply states that
the attorney appointed to represent an allegedly
incompetent respondent “shall have the powers and
duties of a guardian ad litem.”4° Other state
guardianship statutes provide only a general
description of the guardian ad litem’s role. Wyoming’s
guardianship statute, for example, simply provides that
the court must appoint a guardian ad litem “to
represent the best interest” of a respondent in a
pending guardianship proceeding.>°

Several state guardianship statutes, however,
provide more detailed lists of a guardian ad litem’s
responsibilities in guardianship proceedings.
Tennessee’s guardianship statute generally requires the
court to appoint a lawyer as the guardian ad litem for
an allegedly incompetent respondent in a guardianship
proceeding unless the respondent is represented by
“adversary” counsel.>! Under Tennessee law, the
lawyer who is appointed as guardian ad litem is not an
advocate for the respondent, but rather “owes a duty to
the court to impartially investigate to determine the
facts” of the case and to “determine what is best for the
respondent’s welfare.”52 Tennessee law specifically
requires a lawyer who serves as guardian ad litem to

e verify that the respondent has been properly
notified of the guardianship proceeding;

e  explain the nature of the guardianship
proceeding and the respondent’s legal rights
to the respondent in language easily
understood by the respondent;

e investigate the respondent’s physical and
mental capabilities;

e recommend the appointment of adversary
counsel if the respondent wants to contest the

and meet continuing legal education requirements to
maintain their certification. See Virginia Judicial Council,
Standards to Govern the Appointment of Guardians Ad
Litem for Incapacitated Persons (Adults), January 1, 2002
(available on-line at http://www.courts.state.va.us/stdrds.htm.)

49'S.C. Code § 62-5-303(a). South Carolina’s
guardianship statute, however, implicitly distinguishes the
guardian ad litem’s role from that of the court-appointed
visitor. See S.C. Code § 62-5-308.

50 Wyo. Stat. §§ 3-1-101(a)(vi), 3-1-205(a)(iv).

51 Tenn. Code § 34-1-107(a), (c) (a nonlawyer may be
appointed as guardian ad litem if there are insufficient
lawyers within the court’s jurisdiction for the appointment of
a lawyer as guardian ad litem).

32 Tenn. Code § 34-1-107(d)(1).
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guardianship proceeding and has not retained
counsel; and
e submit a report to the court indicating whether
a guardian should be appointed, whether the
proposed guardian should be appointed, or
whether some other person should be
appointed as guardian for the respondent.3
New Mexico’s guardianship statute, like North
Carolina law, requires the court to appoint an attorney
as the guardian ad litem for an allegedly incompetent
respondent in a guardianship proceeding unless the
respondent has retained an attorney of his own
choice.>* Under the New Mexico statute, lawyers
appointed as guardians ad litem are required to
e interview the respondent in person before the
hearing;
e present the respondent’s declared position to
the court;
e interview the proposed guardian, the visitor,
and the health care professional who has
evaluated the respondent;

53 Tenn. Code § 34-1-107(d)(2), (f). Unlike Tennessee,
Michigan does not require that a lawyer be appointed as the
guardian ad litem for an allegedly incompetent respondent.
The provisions of Michigan’s statute regarding the
responsibilities of guardians ad litem in guardianship
proceedings, however, are similar to those in Tennessee’s
statute. Michigan law also requires a guardian ad litem to
advise the court regarding whether the respondent wants to
be present at the hearing, wants to contest guardianship,
objects to the appointment of a particular person as guardian,
or wants to limit the guardian’s powers, and to make
recommendations to the court with respect to whether there
are appropriate alternatives to guardianship, whether a
limited guardianship is appropriate, and whether disputes
regarding the guardianship proceeding might be resolved
through court-ordered mediation. Mich. Comp. Laws §
700.5305. Under Virginia law, the guardian ad litem’s report
must address whether the respondent needs a guardian,
whether the guardian’s powers and duties should be limited,
the suitability of the proposed guardian, the amount of the
guardian’s bond, and the proper residential placement of the
respondent. Va. Code § 37.2-1003(C).

54 N.M. Stat. § 45-5-303(C). Unlike North Carolina’s
guardianship law, New Mexico law also requires the
appointment of a “visitor” who is required to evaluate the
respondent’s needs and make recommendations to the court
regarding the scope of the guardianship and the
appropriateness of the proposed guardian. N.M. Stat. § 45-5-
303(E).
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e review the reports submitted by the visitor
and health care professional who have
evaluated the respondent; and

e  obtain independent medical or psychological
assessments of the respondent, if necessary.5

Wisconsin’s guardianship statute also requires that

a lawyer be appointed as the guardian ad litem for an
allegedly incompetent respondent in a guardianship
proceeding. > Under Wisconsin law, the guardian ad
litem is “an advocate for the best interests” of the
respondent, must “function independently, in the same
manner as an attorney for a party to the action, and
shall consider but shall not be bound by, the wishes of
the [respondent] or the positions of others as to the best
interests of the [respondent].”>7 The general duties of a
guardian ad litem include

e interviewing the respondent;

e  explaining the guardianship proceeding to the
respondent;

e  advising the respondent of his legal rights;

e requesting the court to order additional
medical, psychological, or other evaluations if
necessary;

e informing the court whether the respondent
objects to a finding of incompetency or the
guardian ad litem’s recommendations
regarding the respondent’s best interests;

e presenting evidence concerning the
respondent’s best interest, if necessary; and

e reporting to the court on any other relevant
matter upon request of the court.>®

Attorney

Traditionally, the role of court-appointed lawyers in
guardianship proceedings was described as that of a
guardian ad litem.5° The more recent trend, however,
has been to require court-appointed lawyers to act as

55 N.M. Stat. § 45-5-303.1(A).

56 Wis. Stat. § 880.33(2)(a)(1).

57 Wis. Stat. § 880.331(3).

58 wis. Stat. § 880.331(4). Wisconsin’s guardianship
statute requires the appointment of “full legal counsel” to
represent an allegedly incompetent respondent if the respondent
is unable to retain counsel and appointment of legal counsel is
requested by the respondent, recommended by the guardian ad
litem, or determined by the court to be in the respondent’s best
interest. Wis. Stat. § 880.33(2)(a)(1). Wisconsin’s guardianship
law does not provide for the appointment of a visitor,
investigator, or friend of the court in a guardianship proceeding.

59 Sally Balch Hurme, “Current Trends in Guardianship
Reform,” 7 Md. J. Contemp. L. Issues 143, 151 (1995-96).

10
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attorneys and zealous advocates for allegedly
incompetent respondents in guardianship
proceedings. %0

Thirty-three states and the District of Columbia
require that a lawyer be appointed as the attorney for
an allegedly incompetent respondent in a guardianship
proceeding if the respondent does not retain, is unable
to retain, requests, or needs legal counsel.®!

In these states, the role and responsibilities of
lawyers appointed to represent allegedly incompetent
respondents in guardianship proceedings are generally
the same as those of appointed or retained lawyers who
represent parties in other civil proceedings. And at
least two state appellate courts have ruled that a court-
appointed lawyer’s responsibilities to an allegedly
incompetent respondent are the same as those involved
in the “traditional” lawyer-client relationship.%2 So, in
these states the legal and professional responsibilities
of a lawyer appointed as the attorney for a respondent
in a guardianship proceeding include

e treating the respondent as her client,

60 Hurme, 7 Md. J. Contemp. L. Issues at 151.

61 Calhoun, 33 Clearinghouse Rev. at 321 (data revised
based on author’s legal research). See, for example, Ariz.
Rev. Stat. § 14-5303 (court must appoint attorney to
represent respondent unless respondent has retained legal
counsel); Mich. Comp. Laws § 700.5303 (court must appoint
attorney to represent respondent if respondent requests legal
counsel, guardian ad litem recommends appointment of legal
counsel, or court determines that respondent’s best interest
requires appointment of counsel); Wash. Rev. Code §
11.88.045 (court must appoint attorney for indigent
respondent). Approximately seven states allow, but do not
require, the court to appoint a lawyer to represent a
respondent in a guardianship proceeding. Calhoun, 33
Clearinghouse Rev. at 321 (data revised based on author’s
research). See, for example, Wyo. Stat. § 3-1-205 (court has
discretion to appoint attorney to represent respondent). Nine
of the remaining states (including North Carolina) require or
allow the appointment of a guardian ad litem to represent an
allegedly incompetent respondent in a guardianship
proceeding, and six of these states (including North Carolina)
require that a guardian ad litem be an attorney. Only
Delaware makes no provision for the appointment of an
attorney or guardian ad litem to represent a respondent in a
guardianship proceeding.

62 See In re M.R., 638 A.2d 1274 (N.J. 1994); In re Lee,
754 A.2d 426, 438 (Md. Spec. App. 2000). See also Vicki
Gottlich, “The Role of the Attorney for the Defendant in
Adult Guardianship Cases: An Advocate’s Perspective,” 7
Md. J. Contemp. L. Issues 191 (1995-96).



October 2005

e advising the respondent regarding the
respondent’s legal rights,
e preserving the confidentiality of
communications from and information about
the respondent,
e advocating the respondent’s position,
protecting the respondent’s interests, and
complying with the applicable rules of
professional conduct in the course of her
representation of the respondent. %3
Some state guardianship statutes expressly require
a court-appointed lawyer to act as a “zealous advocate”
for the respondent, %4 list some of the attorney’s
specific responsibilities to the respondent,®> or
explicitly differentiate the attorney’s role from that of a
guardian ad litem or visitor. %0

Georgia’s guardianship law, for example,
expressly provides that a lawyer who is appointed as
the respondent’s attorney may not serve as the
guardian ad litem in the pending guardianship
proceeding and that a lawyer who is appointed as the
guardian ad litem in a pending guardianship
proceeding may not serve as the respondent’s
attorney.®” And Washington’s guardianship statute
states that the role of a court-appointed attorney in a
guardianship proceeding is “distinct from that of the
guardian ad litem,” requires a court-appointed attorney
to “act as an advocate for the [respondent],” and
prohibits a court-appointed attorney from substituting
her “own judgment for that of the [respondent] on the

63 In re Lee, 754 A.2d at 438-439. See also
“Wingspan—The Second National Guardianship
Conference, Recommendations,” 31 Stetson L. Rev. 595, 601
(2002); Lu-in Wang, et al., “Trends in Guardianship Reform:
Roles and Responsibilities of Legal Advocates,” 24
Clearinghouse Review 561, 566-67 (Oct. 1990); Gottlich, 7
Md. J. Contemp. Legal Issues at 216-220; Joan L.
O’Sullivan, “Role of the Attorney for the Alleged
Incapacitated Person,” 31 Stetson L. Rev. 687, 727-733
(2001-02); American Bar Association Commission on the
Mentally Disabled, Involuntary Civil Commitment: A
Manual for Lawyers and Judge, 17-43 (1988) (discussing the
responsibilities of respondents’ attorneys in involuntary
mental commitment hearings).

64 D.C. Code § 21-2033.

65 Tex. Probate Code § 647 (requiring a court-appointed
lawyer to interview the respondent and explain the law).

66 See, for example, Ariz. Rev. Stat. § 14-5303
(requiring the appointment of an attorney and a court
investigator in guardianship proceedings and specifying the
duties of the court investigator).

67 Ga. Code § 29-5-6.
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subject of what may be in the [respondent’s] best
interests.”%8

West Virginia’s guardianship statute goes even

further, listing twenty specific responsibilities of
attorneys who represent respondents in guardianship
proceedings, including

e advising the respondent of the possible legal
consequences of the guardianship proceeding
and inquiring into the client’s interests and
desires with respect thereto;

e  maintaining contact with the respondent
throughout the proceeding;

e interviewing potential witnesses and
contacting persons who may have relevant
information concerning the respondent;

e  pursuing discovery through formal and
informal means;

e  obtaining independent psychological
examinations, medical examinations, and
home studies as needed;

e reviewing all medical reports;
subpoenaing witnesses to the hearing;
communicating the respondent’s wishes to the
court;
presenting evidence on all relevant issues;
cross-examining witnesses, making objections
to inadmissible testimony and evidence, and
otherwise zealously representing the
respondent’s interests and desires;

e  raising appropriate questions as to any person
nominated or proposed as guardian;

e taking steps to limit the scope of the
guardianship as appropriate; and

e informing the respondent of the respondent’s
right to appeal and filing an appeal on behalf
of the respondent when appropriate.%®

“Zealous Advocate” or “Best Interest”?

Discussions regarding the role of court-appointed
lawyers in guardianship proceedings often are couched
in terms of two competing models or perspectives: the
“zealous advocate” model and the “best interest”
perspective.

“Best Interest”

Under the “best interest” perspective, the role of a
court-appointed lawyer in a guardianship proceeding

68 Wash. Rev. Code § 11.88.045(1)(b).
69 W.Va. Code § 44A-2-7.
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should be to determine, represent, and protect the “best
interest” of the allegedly incompetent respondent. 70
Under this model, a court-appointed lawyer acts
primarily as an investigator or officer of the court
rather than the respondent’s attorney or a zealous
advocate for the position voiced by the respondent.
In this role, the attorney determines what is in the
best interest of the person who is the subject of
the guardianship [proceeding]. The attorney uses
his or her own judgment to decide whether the
person is competent, investigates the situation,
and typically files a report with the court
advocating what the attorney decides is in the
best interest of the client.”!
The responsibilities of a court-appointed lawyer under
the “best interest” model therefore generally include
e conducting an independent and impartial
investigation of the respondent’s mental
capacity, needs, and situation; and
e making recommendations to the court with
respect to the respondent’s need for a
guardian, the nature and scope of the
proposed guardianship, the suitability of the
proposed guardian, and the respondent’s best
interests even if those recommendations
conflict with the respondent’s expressed
desire or position with respect to the
guardianship proceeding.”?

“Zealous Advocate”

By contrast, proponents of the “zealous advocate”
model contend that

[t]he role of the court-appointed attorney is ... the

traditional attorney role. ... “[t]he representative

attorney is a zealous advocate for the wishes of

the client.” 73

The “zealous advocate” model, therefore, requires
a court-appointed lawyer to represent the allegedly
incompetent respondent in a guardianship proceeding
in the same manner, insofar as it is possible to do so,
she would represent any client in a pending legal
proceeding. More specifically, the “zealous advocate”
model requires a respondent’s court-appointed lawyer to

70 See Frederick R. Franke, Jr., “Perfect Ambiguity: The
Role of the Attorney in Maryland Guardianships,” 7 Md. J.
Contemp. Legal Issues 223 (1996-96).

71 O’Sullivan, 31 Stetson L. Rev. at 687.

72 Calhoun, 33 Clearinghouse Rev. at 318; In re Lee,
754 A.2d at 439.

73 In re Mason, 701 A.2d 979, 982 (N.J. Super. Ch. Div.
1997).
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(a) advise the [respondent] of all the options as
well as the practical and legal consequences of
those options and the probability of success in
pursuing any one of those options;
(b) give that advice in the language, mode of
communication and terms that the [respondent] is
most likely to understand; and
(c) zealously advocate the course of actions
chosen by the [respondent]. 74

Proponents of the “zealous advocate” model,
including the American Bar Association’s Commission
on Legal Problems of the Elderly, the ABA’s
Commission on the Mentally Disabled, the 1988
“Wingspread” Conference on Guardianship, and the
2001 “Wingspan” Guardianship Conference, argue
that, despite their “therapeutic” or beneficent purpose,
guardianship proceedings usually result in “significant
and usually permanent loss of [the respondent’s legal]
... rights and liberties.”7>

From its inception, [the state’s exercise of]

parens patriae authority [in guardianship

proceedings] has been seen as benevolent in

nature, rather than adversarial, because the state

is acting to protect those who cannot protect

themselves. ... However, not every petitioner for

guardianship is focused on doing good.

[Moreover,] ... the imposition of a guardianship

may rob a [respondent] of his or her autonomy

and his or her ability to manage affairs

independently. * * * A respondent in a

guardianship case can lose his or her right to

vote, marry, contract, determine where he or she

will live, choose the kind of health care he or she

will receive, and decide how to manage his or her
assets. /0

Proponents of the “zealous advocate” model
contend that the potential loss of the respondent’s legal
rights in a guardianship proceeding requires, as a
matter of public policy if not due process, that a court-
appointed lawyer act as the respondent’s attorney and
advocate in any case in which the respondent is unable,

74 “Wingspan—The Second National Guardianship
Conference, Recommendations,” 31 Stetson L. Rev. at 601.

75 In re Lee, 754 A.2d at 439.

76 O’Sullivan, 31 Stetson L. Rev. at 703 and 698-99.
See also Gotttlich, 7 Md. J. Contemp. L. Issues at 197
(“Despite the seemingly benevolent nature of the
guardianship system, the consequences of a guardianship are
very harsh. When a court appoints a guardian, the ward loses
all rights to determine anything about her life.”); Calhoun, 33
Clearinghouse Rev. at 317 (“a petition for guardianship is an
obvious threat to the [respondent’s] rights and liberties™).
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due to indigency or incapacity, to retain legal counsel
of his own choice or adequately communicate his own
position regarding the guardianship proceeding to the
court. They also contend that the “zealous advocate”
model should apply even in cases in which the
respondent’s incompetency is clear or uncontested,
since the respondent may need an advocate to contest
other aspects of the guardianship proceeding, including
the scope of the proposed guardianship, the suitability
of the proposed guardian, or the residential placement
or medical treatment of the respondent.””

And while proponents of the “zealous advocate”
model generally recognize that a court-appointed
attorney’s role “does not extend to advocating [a
respondent’s] decisions [if they] are patently absurd or
... pose an undue risk of harm” to the respondent, they
also contend that “advocacy that is diluted by
excessive concern for the [respondent’s] best interests
... raise[s] troubling questions for attorneys in an
adversarial system.”’8

How Helpful Are the “Zealous Advocate” and
“Best Interest” Models?

Courts and commentators commonly use the “zealous
advocate” and “best interest” models to describe and
distinguish the role of court-appointed lawyers in
guardianship proceedings, often equating the “best
interest” model with a lawyer’s role as guardian ad
litem and the “zealous advocate” model with a
lawyer’s role as the respondent’s attorney. One New
Jersey court, for example, stated:

The court-appointed attorney ... acts as an

“advocate” for the interests of his client [while]

the [guardian ad litem] acts as the “eyes of the

court” to further the “best interests” of the alleged

incompetent. Court-appointed counsel is an

independent legal advocate for the alleged

incompetent and takes an active part in the

hearings and proceedings, while the [guardian ad

litem] is an independent fact finder and an

investigator for the court. The court-appointed

attorney ... subjectively represents the

[respondent’s] intentions, while the [guardian ad

litem] objectively evaluates the best interests of

the alleged incompetent.79

It is far from clear, however, that the “best
interest” model accurately and completely describes
the role of a guardian ad litem in guardianship

7T Inre M.R., 638 A.2d at 1285.
78 Inre M.R., 638 A.2d at 1285.
79 In re Mason, 701 A.2d at 983.
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proceedings or that the “zealous advocate” model
adequately describes the role of a court-appointed
lawyer who acts as the attorney for an allegedly
incompetent respondent.

As noted above, the “zealous advocate” model
does not require that an attorney always advocate the
positions or wishes of her client. A court-appointed
attorney’s role “does not extend to advocating [a
respondent’s] decisions [if they] are patently absurd or
... pose an undue risk of harm”80 And the rules of
professional conduct governing lawyers allow a lawyer
to make decisions on behalf of a client if the client’s
mental incapacity prevents him from making
appropriate decisions in connection with a legal
proceeding and the lawyer’s actions are in the client’s
“best interest.”8!

Nor is there an exact correlation between the “best
interest” model and the role and responsibilities of a
guardian ad litem for an allegedly incompetent adult.
Under Rule 17, a guardian ad litem is required to
protect the interests of a party who, due to infancy or
incapacity, is unable to protect his own interests in
connection with a pending legal proceeding. And in
doing so, the guardian ad litem acts, in some sense, as
a diligent and “zealous advocate” for a minor or
incompetent party and the party’s expressed interests
to the extent the party has sufficient capacity to make
competent decisions regarding his own interests. And
while a guardian ad litem, in some instances, may be
called upon to act as the court’s “eyes and ears” or
serve an independent and impartial fact finder, those
responsibilities more accurately describe the role of a
visitor, investigator, or friend of the court than that of a
guardian ad litem.

So while the “zealous advocate” and “best
interest” models may provide a general context for
discussing the role of court-appointed lawyers in
guardianship proceedings, their usefulness is limited
and they are not determinative.

Ambiguity and Confusion Regarding the
Role of Court-Appointed Lawyers in
Guardianship Proceedings

Although most state guardianship statutes nominally
provide that a court-appointed lawyer acts as either the
respondent’s attorney or guardian ad litem, the role and
responsibilities of court-appointed lawyers in

80 In re M.R., 638 A.2d at 1285.
81 See text accompanying notes 103 through 110.
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guardianship proceedings are not always clearly
defined or understood. 82

For example, two 1994 studies of guardianship
proceedings in Maryland found that “confusion reigns
regarding what role the appointed attorney is to
play.”83 And a subsequent decision by Maryland’s
Special Court of Appeals noted that the proper role of
court-appointed lawyers in guardianship proceedings
remains “shrouded in ambiguity.”84 Similarly, a 1994
study of guardianship cases in ten states by the
University of Michigan’s Center for Social
Gerontology found that “attorneys may often be
confused or uncertain of the role they are to play, i.c.,
whether they are advocating for the [respondent’s] best
interests or the [respondent’s] stated desires.”$3

As a result of this ambiguity and confusion, some
court-appointed lawyers apparently “choose whichever
role [they] prefer[]”8¢ and often will choose “the easier
investigative function,” acting in what they perceive to
be the respondent’s “best interests” rather than acting
as “zealous advocates” for respondents.37 Others
choose to act as zealous advocates, opposing the
appointment of a guardian for the allegedly
incompetent respondent without regard to whether
guardianship is in the respondent’s “best interest.”88 In
either case, “some important functions [that should be
performed by an attorney or guardian ad litem] may
never be performed by anyone [and] other functions

82 Calhoun, 33 Clearinghouse Rev. at 318-19;
O’Sullivan, 31 Stetson L. Rev. at 688; Joan L. O’Sullivan
and Diane E. Hoffman, “The Guardianship Puzzle: Whatever
Happened to Due Process?” 7 Md. J. Contemp. Legal Issues
11, 66 (1995-96); A. Frank Johns, “Three Rights Make
Strong Advocacy for the Elderly: Right to Counsel, Right to
Plan, and Right to Die,” 45 S. Dak. L. Rev. 492, 494 (2000).

83 O’Sullivan and Hoffman, 7 Md. J. Contemp. L.
Issues at 66.

84 In re Lee, 754 A.2d at 439.

85 Lauren Barritt Lisi, et al., National Study of
Guardianship Systems: Findings and Recommendations
(Ann Arbor: The Center for Social Gerontology, 1994), cited
in O’Sullivan, 7 Md. J. Contemp. Legal Issues at 44.

86 O’Sullivan, 31 Stetson L. Rev. at 688.

87 Gottlich, 7 Md. J. Contemp. Legal Issues at 194;
O’Sullivan, 7 Md. J. Contemp. Legal Issues at 38-39, 66
(reporting findings that most lawyers appointed to represent
respondents in guardianship proceedings in Maryland acted
as guardians ad litem or investigators rather than as zealous
advocates or attorneys for respondents).

88 A. Frank Johns, “Guardianship from 1978 to 1988 in
View of Restructure” (N.C. Bar Foundation, 1988).
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may be performed by persons who do not have the
training to perform them properly ... .”89

Confronted with the dilemma of whether to act as
the respondent’s attorney or guardian ad litem, some
court-appointed lawyers attempt to “wear both hats.”%0
And while this is not a problem if'and to the extent that
the responsibilities of these two roles are consistent
with each other and with state law, some courts and
commentators believe that the roles of attorney and
guardian ad litem are “materially different,” are
potentially, if not inherently, incompatible, and should
not be performed simultaneously by one person.®!

The solution to this ambiguity and confusion, of
course, is the enactment of guardianship statutes that
clearly define the role of court-appointed lawyers in
guardianship proceedings and describe in detail their
legal and professional responsibilities, coupled with
high quality education and training programs for
lawyers who are appointed to represent allegedly
incompetent respondents.

Do the Revised Rules of Professional
Conduct Apply to Lawyers Who Are
Appointed as Guardians ad Litem?

The North Carolina State Bar’s ethics committee
recently addressed this question in the context of
lawyers who are appointed, pursuant to G.S. 7B-
1101(1) and Rule 17, as guardians ad litem for
“incapacitated” parents who are respondents in
juvenile proceedings involving termination of parental
rights.92

All lawyers who are licensed to practice in North
Carolina are subject to the North Carolina State Bar’s
Revised Rules of Professional Conduct. However,

... some of the Rules of Professional Conduct

create duties that are owed only in the

89 James M. Peden, “The Guardian Ad Litem Under the
Guardianship Reform Act: A Profusion of Duties, a
Confusion of Roles, 68 U. Det. L. Rev. 19, 29 (1990-91).

90 A. Frank Johns, “Guardianship from 1978 to 1988 in
View of Restructure” (N.C. Bar Foundation, 1988).

91 See In re Lee, 754 A.2d at 438 (“the duties of an
attorney may at times conflict with the duties of a guardian
ad litem”); Gottlich, 7 Md. J. Contemp. L. Issues at 194;
Hurme, 7 Md. J. Contemp. L. Issues at 151 (suggesting that
in most cases, “the same person cannot, and should not, serve
in both roles simultaneously”); Calhoun, 33 Clearinghouse
Rev. at 319.

92 2004 Formal Ethics Opinion 11 (North Carolina State
Bar, Jan. 21, 2005). See also In re Shepard, 162 N.C. App.
215,591 S.E.2d 1 (2004).
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professional client-lawyer relationship. For
example, the confidentiality rule only applies
when a lawyer has a client-lawyer relationship or
has agreed to consider the formation of one.
Conversely, there are other rules that apply
although a lawyer is acting in a non-professional
capacity. For example, a lawyer who commits
fraud in a business transaction has violated Rule
8.4 by engaging in conduct involving dishonesty,
fraud, deceit, or misrepresentation.93

The ethics committee therefore ruled that if
another lawyer is appointed as the parent’s attorney,
the lawyer who is appointed as the parent’s guardian
ad litem “does not have a client-lawyer relationship
with the parent, and therefore, would not be governed
by the Rules of Professional Conduct relating to duties
owed to clients.”®* Thus, a court-appointed lawyer
who acts “purely as a guardian [ad litem] and not [as]
an attorney” is not bound by the ethical rules
governing confidentiality (Rule 1.6), zealous advocacy
(Rule 1.3), loyalty (Rules 1.7 through 1.10), or
evaluations for use by third persons (Rule 2.3), but is
subject to the ethical rules governing candor toward
the court (Rule 3.3), fairness to opposing party and
counsel (Rule 3.4), ex parte communications with and
unlawful influence of judicial officials (Rule 3.5), and
dishonesty, fraud, deceit, misrepresentation, and
conduct prejudicial to the administration of justice
(Rule 8.4).

The committee, however, also ruled that if a court
appoints a lawyer to act as a party’s attorney and
guardian ad litem, the lawyer must comply with the
Rules of Professional Conduct that apply to client-
lawyer relationships.

The nature and scope of a court-appointed
lawyer’s ethical and professional responsibilities in a
guardianship proceeding therefore depend on whether
the lawyer’s appointment as the guardian ad litem for
an allegedly incompetent respondent creates a
“professional client-lawyer relationship.” And, as
discussed above, the answer to this question is not
entirely clear.

An incapacitated parent in a termination of
parental rights proceeding is represented by two court-
appointed lawyers—one who acts as the parent’s
attorney and another who acts as the parent’s guardian
ad litem. So it is possible, though not necessarily easy,
to distinguish between a court-appointed lawyer’s role
as the parent’s attorney and a lawyer’s role as the
parent’s guardian ad litem.

93 2004 FEO 11 (citations omitted).
942004 FEO 11.
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By contrast, in a guardianship proceeding there is
only one court-appointed lawyer, not two, and an
allegedly incompetent respondent usually is not
represented by retained legal counsel. And while the
court-appointed lawyer’s role is nominally that of the
respondent’s guardian ad litem, her responsibilities
bear at least some similarity to those of an attorney for
the respondent.? So a lawyer who is appointed under
G.S. 35A-1107 as guardian ad litem for an allegedly
incompetent respondent who is nof represented by
appointed or retained counsel in a guardianship
proceeding may be acting as the respondent’s attorney
and guardian ad litem. And if this is so, a lawyer who
is appointed as the guardian ad litem for an
unrepresented respondent in a guardianship proceeding
may be subject to the Rules of Professional Conduct
that govern client-lawyer relationships.%¢

These rules generally require a lawyer to act,
within the bounds of law and insofar as possible, as a
“zealous advocate” for her client. The official
comments to Rule 1.3 of the North Carolina State
Bar’s Revised Rules of Professional Conduct require a
lawyer to “act with commitment and dedication to the
interests of the client and with zeal in advocacy upon
the client’s behalf.” In representing a client, a lawyer is
required to “abide by a client’s decisions concerning
the objectives of representation and ... consult with the
client as to the means by which they are to be
pursued.”97

A lawyer’s professional obligation to act as a
zealous advocate for her client “is not a license to raise
frivolous defenses or to stand obdurately on procedural
points.”%8 It does, however, require a court-appointed
lawyer to communicate with her client; to explain the
potential legal consequences of and the legal options
with respect to the pending litigation to the client; to
ascertain the client’s wishes with respect to pending
litigation; to secure and present evidence and

95 See notes 26 to 40 and accompanying text.

96 See Restatement (Third) of the Law Governing
Lawyers § 14(2) (a client-lawyer relationship is formed when
a court appoints a lawyer to provide “legal services” to a
party) and comment d (a court may appoint a lawyer to
represent an incompetent party without the party’s consent).

97 N.C. State Bar Revised Rules of Professional
Conduct, Rule 1.2. In representing a client, a lawyer may
exercise her professional judgment to waive or fail to assert a
right or position of the client and may exercise professional
discretion in determining the means by which a matter
should be pursued. Rule 1.2(a)(3); Rule 1.4 (Comment 1).

98 OSullivan, 7 Md. J. Contemp. Legal Issues at 68.
See also Rule 3.1; Rule 1.2(a)(2).
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arguments on behalf of the client; and to take
appropriate actions (such as objecting to inadmissible
evidence and cross-examining adverse witnesses)
necessary to protect the client’s legal rights and
interests in the litigation.””

At a minimum, the rule of “zealous advocacy”
requires a lawyer who is appointed as the attorney and
guardian ad litem for an allegedly incompetent
respondent in a guardianship proceeding to ensure that
the respondent is not found to be incompetent in the
face of insufficient evidence, that guardianship is not
ordered if there are appropriate and less restrictive
alternatives available to protect the respondent’s
interests, that the guardian appointed for an
incompetent respondent is suitable and qualified, and
that appropriate limits are placed on the guardianship
when necessary to protect the respondent’s rights and
interests.

If a court-appointed lawyer acts as the attorney
and guardian ad litem for a respondent in a
guardianship proceeding, the lawyer has an ethical and
professional obligation to protect the respondent’s
confidences and secrets and is prohibited from
revealing information about the respondent acquired
during the attorney-client relationship unless the
respondent gives informed consent to the disclosure or
disclosure is authorized under the Revised Rules of
Professional Conduct. 100

In addition, a lawyer who is appointed as the
respondent’s attorney and guardian ad litem is subject
to the State Bar’s rules governing

e communication with a client (Rule 1.4);101

99 OSullivan, 7 Md. J. Contemp. Legal Issues at 68;
Anne K. Pecora, “Representing Defendants in Guardianship
Proceedings: The Attorney’s Dilemma of Conflicting
Responsibilities,” 1 Elder L. J. 139, 148 (1993).

100 2004 FEO 11.

101 1 cases involving clients with diminished mental
capacity, the lawyer’s communication with a client must take
into account the client’s mental capacity. For example,
clients who suffer from Alzheimer’s disease may experience
“sundowner syndrome,” becoming more confused around
dusk. A lawyer representing a client with Alzheimer’s
disease, therefore, should communicate with the client early
in the morning or after a meal. Similarly, lawyers should use
simple terms and concrete examples in explaining legal
proceedings and the possible consequences of guardianship
to clients with diminished mental capacity. See O’Sullivan,
31 Stetson L. Rev. at 715, 727-728. A client’s physical
condition, such as hearing loss, also should be taken into
consideration in determining the attorney’s obligations under
Rule 1.4. Lawyers can attempt to enhance their
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competent legal representation (Rule 1.1);
loyalty to a client and conflicts of interest
(Rules 1.7 through 1.10);

terminating legal representation (Rule 1.16);
undertaking evaluations for use by third
parties (Rule 2.3);

e the assertion of nonmeritorious claims or
defenses (Rule 3.1);

e dilatory practices and delaying litigation
(Rule 3.2);

e candor toward the court (Rule 3.3);

e fairness to the opposing party and counsel
(Rule 3.4);

e  ex parte communications with judicial
officials and unlawful attempts to influence
judicial officials (Rule 3.5);

e testifying as a witness at trial (Rule 3.7);

e making false statements of law or fact to
others (Rule 4.1);

e communication with persons represented by
counsel (Rule 4.2);

e dealing with unrepresented persons (Rule
4.3);

e respect for the rights of others (Rule 4.4);

e dishonesty, fraud, deceit, misrepresentation
and conduct prejudicial to the administration
of justice (Rule 8.4); and

e representing clients with diminished mental
capacity (Rule 1.14).102

Rule 1.14: Representing Clients with
Diminished Mental Capacity

If a lawyer who is appointed as the guardian ad litem
for a respondent in a guardianship proceeding is
subject to the ethical and professional rules governing

communication with elderly or impaired clients by printing
documents in large type, speaking in plain language and
avoiding legalese, sending materials to clients for review
before meetings, and minimizing background noise and
distractions. Jan Ellen Rein, “Ethics and the Questionably
Competent Client: What the Model Rules Say and Don’t
Say,” 9 Stan. L. & Policy Rev. 241, 244 (1998). Another
useful technique to test the client’s understanding of advice
or explanations provided by a lawyer is to ask the client to
paraphrase (not merely repeat) what the lawyer said.

102 Some of the professional and ethical obligations of
lawyers who act as the attorneys for allegedly incompetent
respondents in guardianship proceedings are discussed in
greater detail in O’Sullivan, 31 Stetson L. Rev. at 713-719,
and Gottlich, 7 Md. J. Contemp. Legal Issues at 201-207.
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client-lawyer relationships, the lawyer’s representation
of the allegedly incompetent respondent may be
affected by Rule 1.14 of the Revised Rules of
Professional Conduct, which governs a lawyer’s
representation of a client with diminished mental
capacity.193 The rule states:

(a) When a client’s capacity to make adequately

considered decisions in connection with a

representation is diminished, whether because of

minority, mental impairment or for some other
reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer
relationship with the client.

(b) When the lawyer reasonably believes that the

client has diminished capacity, is at risk of

substantial physical, financial or other harm
unless action is taken and cannot adequately act
in the client’s own interest, the lawyer may take
reasonably necessary protective action including
consulting with individuals or entities that have
the ability to take action to protect the client and,

in appropriate cases, seeking the appointment of a

guardian ad litem or guardian.

(c) Information relating to the representation of a

client with diminished capacity is protected by

Rule 1.6. When taking protective action pursuant

to paragraph (b), the lawyer is impliedly

authorized under Rule 1.6(a) to reveal
information about the client, but only to the
extent reasonably necessary to protect the client’s
interests.

Because an adult respondent in guardianship
proceedings is alleged to be mentally incapacitated or
incompetent, a court-appointed lawyer who acts as the
attorney and guardian ad litem for an allegedly
incompetent respondent must consider whether and to
what extent Rule 1.14 applies with respect to her
representation of the respondent.

Representing a questionably competent client is

always an enormous challenge .... The client may

be confused about some things, but not about
others. He or she may make bad decisions and
insist that the lawyer advocate for him or her, or
may demand that the lawyer defend a seemingly

indefensible position. 104

103 Ryle 1.14 is discussed in detail in Rein, 9 Stan. L. &
Policy Rev. 241, and in Elizabeth Laffitte, “Model Rule 1.14:
The Well-Intended Rule Still Leaves Some Questions
Unanswered,” 17 Georgetown J. of Legal Ethics 313 (2003).
See also Restatement (Third) of the Law Governing Lawyers
§24.

104 O’Sullivan, 31 Stetson L. Rev. at 725.
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If a court-appointed lawyer representing an
allegedly incompetent respondent in a guardianship
proceeding determines that the respondent’s capacity
to make adequately considered decisions in connection
with the pending proceeding is diminished due to a
mental impairment, the lawyer must, as far as
reasonably possible, maintain a normal attorney-client
relationship with the respondent.

Comment 1 to Rule 1.14 reminds lawyers that “a
client with diminished capacity often has the ability to
understand, deliberate upon, and reach conclusions
about matters affecting the client’s own well-being.”
Thus, the North Carolina State Bar’s ethics committee
has ruled that an attorney may represent an allegedly
incompetent respondent in opposing adjudication of
the respondent’s incompetency and appointment of a
guardian if (a) the respondent instructs the attorney to
do so, (b) the attorney determines that the respondent
has sufficient mental capacity to make an adequately
considered decision to oppose the guardianship
petition, and (c¢) opposing the petition does not require
the attorney to present a frivolous claim or defense on
behalf of the respondent or violate another rule of
professional conduct. !0

Rule 1.14, however, allows a lawyer to take
“protective action” on behalf of a client (and
presumably contrary to the client’s expressed wishes)
if the lawyer determines that the client’s mental
impairment is such that he cannot make adequately
considered decisions that will adequately protect his
interests in connection with a legal proceeding and is
thereby at risk of substantial physical, financial, or
other harm.19¢ Similarly, comments 9 and 10 to Rule
1.14 allow a lawyer to take legal action on behalf of a
person whose mental capacity is so severely
diminished that he cannot establish a client-lawyer
relationship with the attorney or make or express
considered judgments about a legal matter if'a person
acting in good faith on behalf of the incapacitated
person requests the lawyer to act on behalf of the
incapacitated person and legal action is required to
avoid imminent and irreparable harm to the health,
safety, or financial interests of the incapacitated
individual. And comment 7 to Rule 1.14 suggests that
any protective action that a lawyer takes on behalf of a
client with diminished capacity should be “guided by
such factors as the wishes and values of the client to

105 1998 Formal Ethics Opinion 16 (North Carolina
State Bar, Jan. 15, 1999).

106 Even in these instances, the lawyer may disclose
confidential information about the client only to the extent
reasonably necessary to protect the client’s interests.
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the extent known, the client’s best interests and the
goals of intruding into the client’s decision-making
autonomy to the least extent feasible, maximizing
client capacities and respecting the client’s family and
social connections.”

Similarly, the Restatement (Third) of the Law
Governing Lawyers states that when a lawyer
determines that a client is unable to make adequately
considered decisions regarding the matter of legal
representation, the lawyer may pursue her reasonable
view of the client’s objectives or interests as the client
would define them if able to make adequately
considered decisions—even if the client expresses no
wishes or gives contrary instructions. 07

When a client’s disability prevents maintaining a

normal client-lawyer relationship and there is no

guardian or other legal representative to make
decisions for the client, the lawyer may be

justified in making decisions with respect to

questions within the scope of the representation

that would normally be made by the client. A

lawyer should act only on a reasonable belief,

based on appropriate investigation, that the client

is unable to make an adequately considered

decision rather than simply being confused or

misguided. 108

In some instances, ethical and professional rules
may require a court-appointed lawyer to oppose
adjudication of the respondent’s incompetency, to
oppose the appointment of a guardian or interim
guardian, to oppose the appointment of a particular
person as guardian or interim guardian, or to propose a
limited, rather than plenary, guardianship. In other
instances, though, the rules may justify the lawyer’s
conceding the respondent’s incompetency or accepting
the appointment of a guardian to manage the
respondent’s affairs. In the case of a comatose (or a
severely delusional, demented, or cognitively
impaired) respondent, Rule 1.14 clearly allows a court-
appointed lawyer to take legal action on behalf of the
respondent in a guardianship proceeding to the extent
necessary to protect the respondent’s health, safety, or

financial interests from imminent and irreparable harm.

Thus, a court-appointed lawyer may act, with little or
no guidance from a severely incapacitated respondent,
to ensure that
(1) there is no less restrictive alternative to
guardianship; (2) proper due-process procedure is

107 Restatement (Third) of the Law Governing Lawyers
§ 24.

108 Restatement (Third) of the Law Governing Lawyers
§ 24, Comment d.

18

October 2005

followed; (3) the petitioner proves the allegations
in the petition [as required by law] ... ; (4) the
proposed guardian is a suitable person to serve;
and (5) if a guardian is appointed, the order
leaves the client with as much autonomy as
possible. 109

On the other hand, though, a court-appointed
lawyer who acts as the attorney and guardian ad litem
for an allegedly incompetent adult in a guardianship
proceeding may not disclose confidential information
to the court without the respondent’s consent and may
not make recommendations to the court regarding the
respondent’s best interests if those interests differ from
the respondent’s express wishes if the respondent’s
mental impairment does not prevent his making
adequately considered decisions that will adequately
protect her interests in connection with the
guardianship proceeding.!10

Determining Mental Capacity

What is the legal standard for determining whether a
respondent is “incompetent” or lacks sufficient mental
capacity to make decisions in connection with the
pending guardianship proceeding? How can a court-
appointed lawyer determine whether a respondent in a
guardianship proceeding is incompetent or suffers
from diminished mental capacity?

Under G.S. 35A-1101(7), an adult is
“incompetent” if, due to mental illness, developmental
disability, autism, inebriety, senility, or similar causes
or conditions, he “lacks sufficient capacity to manage
his own affairs or to make or communicate important
decisions concerning his person, family, or
property.”111

Under this standard, a person is incompetent if his
mental condition is such that he “is incapable of
transacting the ordinary business involved in taking
care of his property [or] is incapable of exercising
rational judgment and weighing the consequences of
his acts upon himself, his family, or his property and
estate.” 112 Conversely, a person is not incompetent if
he “understands what is necessarily required for the
management of his ordinary business affairs and is

109 O’Sullivan, 31 Stetson L. Rev. at 726.

110 I re Lee, 754 A.2d at 439-441.

T See also Stephen J. Anderer, Determining
Competency in Guardianship Proceedings (Washington, DC:
American Bar Association, 1990).

112 Hagins v. Redevelopment Comm’n of Greensboro,
275N.C. 90, 105-106, 165 S.E.2d 490, 500 (1969).
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able to perform those acts with reasonable continuity,
if he comprehends the effect of what he does, and can
exercise his own will.”!13

The incompetency standard established by G.S.
35A-1101(7) focuses primarily on an individual’s
general capacity to make important decisions
regarding himself, his family, and his property. By
contrast, the standard of capacity under Rule 1.14
focuses on a specific capacity: a person’s capacity to
make “adequately considered decisions” and
“adequately act” in his own interest in connection with
a pending lawsuit or other legal matter.

In both cases, though, incompetency or incapacity
is “a flexible, elusive, and ultimately undefinable
concept.”!14 Although capacity “involves the ability to
understand and process information so that a decision
can be made and communicated,”!!> no single
definition or test can succeed in pinpointing the
boundary between capacity and incapacity because
capacity is fluid—more a matter of degree than an “all
or nothing” status and often changing or transitory
rather than static or permanent.

Not only is each individual at some point on a

capacity continuum, but an individual’s capacity

can vary over time and with the task or decision

in question. Individuals can be capable of

handling some tasks but not others. They can be

fine in the morning but fuzzy by late afternoon.

... Furthermore, what looks like incapacity is

often not mental incapacity at all, but simply a

symptom of reversible or correctable medical and

environmental interferences. ! 10

In assessing a respondent’s mental capacity,
lawyers should remember that a person does not lack

113 Hagins v. Redevelopment Comm’n of Greensboro,
275 N.C. at 106, 165 S.E.2d at 500.

114 Rein, 9 Stanford L. & Policy Rev. at 242. See also
Anderer, Determining Competency in Guardianship
Proceedings; Charles P. Sabatino, “Competency: Refining
Our Legal Fictions” in Michael Smyer, et al. (eds.), Older
Adults’ Decision-Making and the Law (New York: Springer
Publishing Co., 1996).

115 Baird B. Brown, “Determining Clients’ Legal
Capacity,” 4 Elder L. Rep. 1 (Feb. 1993). Decisional capacity
also may be defined as “(1) possession of a set of values and
goals; (2) the ability to communicate and to understand
information; and (3) the ability to reason and to deliberate
about one’s choices.” Daniel L. Bray and Michael D. Ensley,
“Dealing with the Mentally Incapacitated Client: The Ethical
Issues Facing the Attorney,” 33 Fam. L. Q. 329, 336 (1999).

116 Rein, 9 Stanford L. & Policy Rev. at 242.
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capacity merely because a guardianship proceeding has
been brought against him or he

does things that other people find disagreeable or

difficult to understand. Indeed, a great danger in

capacity assessment is that eccentricities, aberrant
character traits, or risk-taking decisions will be
confused with incapacity. A capacity assessment

first asks what kind of person is being assessed

and what sorts of things that person has generally

held to be important. 117
And because capacity may be “affected by countless
variables: time, place, social setting, emotional, mental
or physical states, etc.,” capacity assessment should be
approached in “two stages—first take reasonable steps
to optimize capacity; and second, perform a
preliminary assessment of capacity.”!18

Assessment of a respondent’s cognitive capacity
should focus on the respondent’s decision-making
process more than the decisional output of the
respondent’s reasoning. The issue is whether the
respondent’s reasoning process is significantly
impaired, not whether the respondent’s decisions are,
in an objective sense, reasonable. In assessing a
respondent’s cognitive capacity, the issue is not
whether the respondent’s cognitive abilities are
impaired, subaverage, or suboptimal, but rather
whether the respondent’s cognitive abilities are at least
minimally sufficient to make important decisions.

A court-appointed lawyer, therefore, should
consider several factors in assessing a respondent’s
cognitive capacity:

e awareness (extent of the respondent’s
capacity to perceive, concentrate, remember
information);

e comprehension (ability to understand and
assimilate information);

e reasoning (ability to integrate and rationally
evaluate information);

e  deliberation (ability to weigh facts and
alternatives in light of personal values and
potential consequences);

17 Sabatino, 16 J. Am. Acad. of Matrimonial Lawyers
at 486.

118 Sabatino, 16 J. Am. Acad. of Matrimonial Lawyers
at 486, 487-490, 490-499. See also American Bar
Association Commission on Legal Problems of the Elderly
and Legal Counsel for the Elderly, Effective Counseling of
Older Clients: The Attorney-Client Relationship, 15 (1995)
and Stephen J. Anderer, Determining Competency in
Guardianship Proceedings (American Bar Association
1990).
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e understanding (ability to appreciate the nature
of the situation and the possible consequences
of one’s decisions);

e choice (ability to express in a sufficiently
stable and consistent manner one’s preference
or decision).

Similarly, comment 6 to Rule 1.14 states:

In determining the extent of the client’s

diminished capacity, the lawyer should consider

and balance such factors as: the client’s ability to

articulate reasoning leading to a decision,

variability of state of mind and ability to

appreciate consequences of a decision; the

substantive fairness of a decision; and the

consistency of a decision with known long-term

commitments and values of the client. 119

Standard screening tests, such as the Mini-Mental

Status Examination (MMSE) or the Short Portable
Status Questionnaire (SPSQ), may be useful in making
preliminary assessments of a respondent’s mental
capacity.!20 These tests, however, “provide only a
crude global assessment of cognitive functioning” and
do not establish or “rule out the ability to perform
some decisionmaking tasks.”12! Thus, in appropriate

119 The factors listed in comment 6 are similar to those
adopted by the Working Group on Client Capacity at the
1993 Conference on Ethical Issues in Representing Older
Clients. 62 Fordham L. Rev. 1003 (1994). These factors are
discussed in more detail in Charles P. Sabatino,
“Representing a Client with Diminished Capacity: How Do
You Know It And What Do You Do About It?” 16 J. Am.
Acad. of Matrimonial Lawyers 481, 495-498 (2000).

120 The MMSE, SPSQ, and other standard screening
tests are described in Sabatino, 16 J. Am. Acad. of
Matrimonial Lawyers at 492-494. The primary advantages of
these tests are that they can be administered by persons who
are not trained mental health professionals, are short, and are
simple to administer, score, and interpret. But they also have
many weaknesses, including high false-positive and false-
negative rates, ceiling and floor effects (failure to distinguish
well among those who score at the higher and lower ends),
confounding effects of age, education, gender, and ethnicity,
etc. The MMSE is available on-line at
http://www.thma.com/mmse.htm. The SPSQ is available on-
line at http://nncf.unl.edu/alz/manual/sec1/portable.html.

121 Sabatino, 16 J. Am. Acad. of Matrimonial Lawyers
at 493. See also Anderer, Determining Competency in
Guardianship Proceedings; Thomas Grisso, Evaluating
Competencies: Forensic Assessments and Instruments (New
York: Plenum Press, 1986); Marshall B. Kapp and D.
Mossman, “Measuring Decisional Capacity: Cautions on the
Construction of a Capacimeter,” Psychology, Pubic Policy
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circumstances a lawyer may, and should, seek
guidance from an appropriate diagnostician regarding
the nature and extent of a respondent’s incapacity. 122

Civil Liability of Guardians ad Litem

May a court-appointed lawyer be held liable for failing
to satisfactorily discharge her duties as the guardian ad
litem for an allegedly incompetent respondent in a
guardianship proceeding?

In 1956, the North Carolina Supreme Court stated,
in dicta, that:

One who accepts appointment as guardian ad

litem of a person under disability owes a high

duty to his ward. He should carefully investigate

the facts and must exercise diligence in the

protection of the rights and estate of his ward. For

failure to perform the solemn duty he has

undertaken, he is liable in damages for any loss

caused thereby. 123

But in a more recent decision, Dalenko v. Wake
County Department of Human Services, the North
Carolina Court of Appeals held, without citing the
Supreme Court’s 1956 Travis decision, that an attorney
who is appointed as the guardian ad litem for an
allegedly incompetent respondent in a guardianship
proceeding is absolutely immune from civil liability
for the performance of her duties as the respondent’s
guardian ad litem.124

Citing the Fourth Circuit’s decision in Fleming v.
Asbill,125 the court of appeals held that a guardian ad

and Law 2(1): 73-95 (1996); B. Nolan, “Functional
Evaluation of the Elderly in Guardianship Proceedings,”
Law, Medicine and Health Care 12: 10 (1984); Mary Joy
Quinn, “Everyday Competencies and Guardianship:
Refinements and Realities” in Michael Smyer et al. (eds.),
Older Adults’ Decision-Making and the Law (New York:
Springer Publishing Co., 1996); Timothy A. Salthouse, “A
Cognitive Psychologist’s Perspective on the Assessment of
Cognitive Competency” in Smyer, Older Adults’ Decision-
Making and the Law; Sherry L. Willis, “Assessing Everyday
Competency in the Cognitively Challenged Elderly” in
Smyer, Older Adults’ Decision-Making and the Law.

122 North Carolina State Bar Revised Rules of
Professional Conduct, Rule 1.14, Comment 6.

123 Travis v. Johnston, 244 N.C. 713, 722, 95 S.E.2d
94, 100 (1956).

124 Dalenko v. Wake County Department of Human
Services, 157 N.C. App. 49, 56-58, 578 S.E.2d 599, 604-605
(2003).

125 Fleming v. Asbill, 42 F.3d 886 (4™ Cir. 1994).
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litem, as an actor in the judicial process, is entitled to
“quasi-judicial immunity.” Under North Carolina law,
quasi-judicial immunity protects individuals who are
not judges from liability for “actions taken while
exercising their judicial [or quasi-judicial]
function[s].”126 A “quasi-judicial” function generally
involves a “discretionary act of a judicial nature” made
by a public official who is empowered to investigate
the facts of a particular case, weigh evidence, and
apply “legislative or quasi-legislative requirements to
individuals under particular sets of facts” as the basis
for an official action.!27

In Dalenko, the court of appeals concluded,
without any analysis of the role or responsibilities of
guardians ad litem in guardianship proceedings, that
the duties of a guardian ad litem appointed under G.S.
35A-1107 are “quasi-judicial” in nature and that, as a
matter of public policy, granting absolute immunity to
guardians ad litem was necessary and appropriate.

A guardian ad litem must ... be able to function

without the worry of possible later harassment

and intimidation from dissatisfied [parties]. ... A

failure to grant immunity would hamper the

duties of a guardian ad litem in his role as

advocate ... in judicial proceedings. 128

It should be noted, however, that other courts have
criticized the “blanket” extension of quasi-judicial
immunity to a/l guardians ad litem. These courts,
following the lead of the U.S. Supreme Court, have
held that a “functional” analysis should be used to
determine whether a guardian ad litem enjoys quasi-
judicial immunity.12?

Under this approach, a guardian ad litem would

be absolutely immune in exercising functions

such as testifying in court, prosecuting custody or

neglect petitions, and making reports and

recommendations to the court in which the

guardian acts as an actual functionary or arm of

126 Northfield Development Co., Inc. v. Burlington, 136
N.C. App. 272, 282, 523 S.E.2d 743, 750 (2000).

1279 Am.Jur.2d, Administrative Law § 28. See Sharp v.
Gulley, 120 N.C. App. 878, 880, 463 S.E.2d 577, 578 (1995).
Cf. Paige K.B. v. Molepske, 580 N.W.2d 289 (Wis. 1998)
(quasi-judicial immunity extends to nonjudicial officers
when they perform acts intimately related to the judicial
process).

128 Fleming v. Asbill, 42 F.3d at 889, citing Kurzawa v.
Mueller, 732 F.2d 1456, 1458 (6 Cir. 1984).

129 Soe Gardner v. Parson, 874 F.2d 131, 146 (3" Cir.
1988); Collins v. Tabet, 806 P.2d 40, 45 (N.M. 1991);
Fleming v. Asbill, 483 S.E.2d 751, 755 (S.C. 1997).
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the court, not only in status or denomination but

in reality. 130
Conversely, though,

a guardian ad litem who is nof acting as a “friend

of the court”—assisting the court in determining

[the best interest of a minor or incompetent

party]—is not entitled to immunity. Where the

guardian ad litem is acting as an advocate for his

client’s position—representing the ... interests of

[the minor or incompetent party] instead of

looking into the [party’s best interest] on behalf

of the court—the basic reason for conferring

quasi-judicial immunity on the guardian does not

exist. In that situation, he or she functions in the

same way as does any other attorney for a

client—advancing the interests of the client, not

discharging (or assisting in the discharge of) the

duties of the court. While the threat of civil

liability may deter the guardian in various ways,

the same can be said of the effects of the similar

threat with which all attorneys appearing in

lawsuits are faced. * * * Where the guardian’s

functions embrace primarily the rendition of

professional services in the form of vigorous

advocacy on behalf of [a minor or incompetent

party], the reason for the protection of

immunity—avoiding distortion of the

investigative help or other assistance provided to

the court—is lacking, and the attorney rendering

professional service to [a minor or incompetent

party] should be held to the same standard as are

all other attorneys in their representation of

clients. 131

The problem, again, is determining the role,
responsibilities, and function of attorneys who are
appointed as guardians ad litem. And as discussed
above, a guardian ad litem may play a dual role:
assisting the court in carrying out its duty to protect the
interests of a minor or incompetent party and acting as
a zealous advocate to protect and represent the interest
of a minor or incompetent party.

Thus, despite the holding in Dalenko, it may not
be entirely clear whether an attorney who is appointed
as a guardian ad litem under G.S. 35A-1107 is
absolutely immune from civil liability in connection
with the performance of her duties or whether a
guardian ad litem’s immunity depends on whether she

130 Gardner v. Parson, 874 F.2d at 146.

131 Collins v. Tabet, 806 P.2d at 48, 50. See also Reese
v. Danforth, 406 A.2d 735 (Pa. 1979) (holding that a court-
appointed public defender is not entitled to official
immunity).
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is acting as an “arm of the court” or an advocate for an
allegedly incompetent respondent.

Due Process and the Right to Counsel
in Guardianship Proceedings

Does an allegedly incompetent respondent have a
constitutional right to court-appointed counsel in a
guardianship proceeding if he is indigent or unable to
retain legal counsel?

As noted above, approximately thirty-three states and
the District of Columbia have enacted statutory
provisions requiring a court to appoint an attorney to
represent a respondent in a guardianship proceeding if the
respondent is unable to retain counsel, if the respondent
requests counsel, or in other circumstances. 132

Some advocates for elderly and disabled persons,
however, argue that federal and state constitutional
requirements regarding due process require

1. that an attorney be appointed to represent an

allegedly incompetent respondent in a
guardianship proceeding (at least in cases in
which the respondent is unable, due to
indigency or incapacity, to retain legal
counsel or adequately defend himself or
present his position regarding the proposed
guardianship proceeding to the court); and

2. that a lawyer appointed to represent an

allegedly incompetent respondent in a
guardianship proceeding act as a zealous
advocate for the respondent. 133

132 Calhoun, 33 Clearinghouse Rev. at 321 (data
revised based on author’s legal research). Seven states,
including North Carolina, statutorily recognize a respondent’s
right to counsel in guardianship proceedings and seven states
have enacted statutes allowing, but not requiring, the
appointment of counsel for respondents in guardianship
proceedings. In only three states—Massachusetts, Mississippi,
and North Dakota—is state law completely silent regarding a
respondent’s right to counsel in guardianship proceedings.

133 See Gottlich, 7 Md. J. Contemp. L. Issues at 198-
200 (1995-96). See also Anne K. Pecora, “The Constitutional
Right to Court-Appointed Adversary Counsel for Defendants
in Guardianship Proceedings,” 43 Ark. L. Rev. 345 (1990).
According to these advocates, allowing a court-appointed
lawyer to act as the guardian ad litem for an allegedly
incompetent respondent rather than as the respondent’s
attorney “undermines traditional notions of due process.”
Peden, 68 U. Det. L. Rev. at 29.
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Due Process and the Right to Retained
Counsel in Guardianship Proceedings

The U.S. Constitution clearly prohibits a state court from
depriving an allegedly incompetent person of his liberty
or property through an adjudication that he is incompetent
and the appointment of a guardian to manage his affairs
unless he is afforded “due process of law.”134 And it is
clear that due process requires, at a minimum, that a
respondent be given adequate notice of a legal proceeding
to appoint a guardian for him based on his alleged
incompetency and provided a fair opportunity to be heard
in the guardianship proceeding. 133

It also is clear that an allegedly incompetent
respondent in a guardianship proceeding has a
constitutional right to legal counsel in the sense that he
may retain a lawyer of his own choosing to represent
him in the proceeding.!3¢ His “right” to counsel,
however, is contingent on whether he can afford to pay
an attorney to represent him in the proceeding (or
whether a third party is willing to pay an attorney to
represent him or an attorney is willing to represent him
pro bono), whether an attorney is willing to represent
him in the proceeding, whether he has sufficient
capacity to enter into a client-lawyer relationship with
the attorney, and whether, considering the nature and
extent of his incapacity, the attorney can represent him
in the proceeding within the limits imposed by rules of
ethical and professional conduct for attorneys.

Due Process and the Right to
Court-Appointed Counsel in
Guardianship Proceedings

It is less clear, though, that a respondent has a
constitutional right to court-appointed counsel in a

134 See Simon v. Craft, 182 U.S. 427 (1901); In re Deere,
708 P.2d 1123, 1125-26 (Okla. 1985); In re Evatt, 722 S.W.2d
851, 852 (Ark. 1987); West Virginia ex rel. Shamblin v. Collier,
445 S.E.2d 736, 739 (W.Va. 1994); In re Milstein, 955 P.2d 78,
81 (Colo. 1998). See also N.C. Const., Art. I, § 19; In re Smith,
82 N.C. App. 107, 345 S.E.2d 423 (1986) (North Carolina
Constitution’s “law of the land” clause is synonymous with “due
process of law” under the U.S. Constitution); Comment: North
Carolina Guardianship Laws—The Need for Change, 54 N.C. L.
Rev. 389, 405-406 (1976).

135 Simon v. Craft, 182 U.S. 427 (1901); In re Deere,
708 P.2d at 1125-1126.

136 Simon v. Craft, 182 U.S. 427 (1901); In re Deere,
708 P.2d at 1126. See also In re Milstein, 955 P.2d at 82
(statutory right to counsel).
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guardianship proceeding if he cannot afford to retain
counsel or lacks the capacity to do so.

State Appellate Court Decisions

Appellate courts in several states have held, or at least
suggested, that an indigent respondent has a
constitutional right to a court-appointed attorney in a
guardianship proceeding.

A 1985 decision by a California appellate court,
for example, held that due process requires the
appointment of legal counsel for indigent respondents
in guardianship proceedings.!37 But it is important to
note that the guardianship statute at issue in that case
not only allowed the appointment of a guardian for a
person determined to be “gravely disabled” as the
result of mental incapacity, but also provided for the
involuntary commitment of a gravely disabled
respondent for treatment in a mental institution for a
period of up to one year. And it is clear that in
determining what due process was required in the
proceeding the court considered the proceeding to be a
proceeding for civil commitment.!38 It is not clear that
the court would have reached the same conclusion if
the guardianship proceeding allowed the appointment
of a guardian for the allegedly incompetent person but
did not result in the respondent’s involuntary
commitment for treatment in a mental institution.

More recently, Florida’s Fourth District Court of
Appeals held that a “trial court’s failure to appoint ...
counsel ... to represent the [respondent in a guardianship
proceeding] constituted error of constitutional proportion,
because such failure deprived the [respondent] of her right
to due process ....”139 The court, however, cited no
authority for its conclusion that the respondent had a
constitutional, rather than merely statutory, right to
counsel and its actual holding in the case was that the
trial court erred in failing to comply with the statutory

137 In re Gilbuena, 209 Cal. Rptr. 556, 559-560 (Cal.
Ct. App. 1985). See also In re Roulet, 590 P.2d 1 (1979).

138 In North Carolina, guardianship proceedings and
involuntary commitment proceedings are entirely separate.
North Carolina’s statute allowing the involuntary
commitment of mentally ill persons who constitute a danger
to themselves or others for treatment in a mental institution is
codified in G.S. 122C-261 et seq. Respondents in these
proceedings have a statutory right to court-appointed
counsel. See also text accompanying note 146.

139 In re Fey, 624 S0.2d 770, 771 (Fla. Dist. Ct. App.
1993).
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requirements regarding appointment of counsel in
guardianship proceedings. 40

Similarly, Oklahoma’s Supreme Court held that a
trial court’s failure to grant a continuance in a
guardianship proceeding based on the absence of the
respondent’s attorney ignored the procedural
safeguards of the state’s guardianship statute and the
due process “guarantees of the United States and
Oklahoma constitutions.”141

When the state participates in the deprivation of a

person’s right to personal freedom [through the

appointment of a guardian for the person]

minimal due process requires proper written

notice and a hearing at which the alleged

incompetent may appear to present evidence in

his own behalf [, ... the] opportunity to confront

and cross-examine adverse witnesses before a

neutral decision maker, representation by

counsel, findings by a preponderance of the

evidence, and a record sufficient to permit

meaningful appellate review ....” 142
Again, however, the court failed to cite any case directly
on point in support of its conclusion that respondents have
a constitutional right to counsel in guardianship
proceedings, did not indicate whether due process
requires the appointment of attorneys at state expense for
respondents who are unable to retain legal counsel, and
did not specify what role a court-appointed lawyer must
play in representing an allegedly incompetent respondent
in a guardianship proceeding.

Rud v. Dahl

In contrast to these state appellate decisions, one
federal appellate court has expressly held that the U.S.
Constitution’s due process clause does not require the
appointment of legal counsel for indigent respondents
in guardianship proceedings.!43

While recognizing the “significant liberty interests
implicated in an incompetency [and guardianship]
proceeding” and conceding that due process may
require the appointment of counsel for indigent
respondents in involuntary mental commitment
proceedings, the U.S. Court of Appeals for the Seventh
Circuit concluded in Rud v. Dahl that “the presence of
counsel is [not] an essential element of due process” in
guardianship proceedings. 144

140 I re Fey, 624 So.2d at 772.

141 1 re Deere, 708 P.2d at 1126.

142 1 re Deere, 708 P.2d at 1126.

143 Rud v. Dahl, 578 F.2d 674 (7" Cir. 1978).
144 Rud v. Dahl, 578 F.2d at 679.
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First of all, the nature of the intrusion on liberty
interests resulting from an adjudication of
incompetency is far less severe than the intrusion
resulting from other types of proceedings in
which the presence of counsel has been
mandated. Involuntary incarceration, for
example, does not result from an incompetency
proceeding. Moreover, the technical skills of an
attorney are less important, as the procedural and
evidentiary rules of an incompetency proceeding
are considerably less strict than those applicable
in other types of civil and criminal proceedings.
Finally, the costs associated with the mandatory
appointment of counsel will undermine one of the
essential purposes of the proceeding itself,
protection of the limited resources of the
incompetent’s estate from dissipation, for few
alleged incompetents will be able to effect a
“knowing and intelligent” waiver of undesired
counsel. Accordingly, for these reasons and
because we doubt that the presence of counsel is
essential to protect the accuracy of the fact-finding
process at incompetency hearings, we decline to
require the mandatory appointment of counsel as an
essential element of due process. 145
Thus, it is not at all clear whether a respondent
who is unable to retain legal counsel has a
constitutional, rather than merely statutory, right to a
court-appointed lawyer in a guardianship proceeding.

Due Process and the Role of Court-Appointed
Lawyers in Guardianship Proceedings

Despite the absence of clear legal authority, some
advocates argue that respondents have a constitutional
right to court-appointed counsel in guardianship
proceedings and that due process requires that the
lawyer appointed to represent an allegedly incompetent
respondent act as the respondent’s atforney and
advocate rather than a guardian ad litem.

In support of this argument, advocates sometimes
cite the decision in Lessard v. Schmidt. In Lessard, the

145 Rud v. Dahl, 578 F.2d at 679. The court, however,
did not completely close the door on the argument that due
process may require the appointment of counsel for indigent
respondents in guardianship proceedings, noting that “we
[are not] dealing with an indigent unable to afford counsel,
who requests the State to appoint one on his behalf” but
rather the claim that, absent waiver of the right to counsel,
“the State is constitutionally compelled to appoint counsel,
whether or not the alleged incompetent requests such an
appointment.” Rud v. Dahl, 578 F.2d at 678.
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U.S. District Court for the Eastern District of
Wisconsin held that, in the context of involuntary
mental commitment (rather than guardianship)
proceedings, the appointment of a lawyer to act as a
guardian ad litem, rather than a zealous advocate, for a
mentally ill respondent “cannot satisfy the
constitutional requirement of representative
counsel.” 146

The Seventh Circuit’s subsequent decision in Rud
v. Dahl, however, clearly undermines Lessard’s
applicability to legal proceedings involving the
appointment of guardians for incompetent adults. As
noted above, the appellate court in Rud expressly held
that due process does not require the appointment of
counsel for respondents in guardianship proceeding
and, in determining the requirements of due process,
distinguished the legal context and consequences of
guardianship proceedings from those in legal
proceedings for involuntary commitment and treatment
of mentally ill persons who present a danger to
themselves or others.

Apart from Lessard, only one other reported
appellate decision, /n re Lee, suggests that due process
requires that a court-appointed lawyer act as the
attorney, rather than guardian ad litem, for a
respondent in a guardianship proceeding.147 In Lee,
Maryland’s Court of Special Appeals reversed a lower
court’s appointment of a guardian for an allegedly
incompetent adult because the respondent’s court-
appointed lawyer acted as a guardian ad litem or
investigator for the court rather than as an attorney and
advocate for the respondent’s expressed interests. In
doing so, the court stated that because guardianship
proceedings result in “significant and usually
permanent loss of [a respondent’s] basic rights and
liberties,” “due process demands nothing less” than the
appointment of a lawyer who will act as an attorney
for the respondent and nof as a guardian ad litem or
court investigator.148 A close reading of the court’s
decision in Lee, however, reveals that the court’s
determination regarding the proper role of court-
appointed lawyers in guardianship proceedings was
based primarily on the state’s guardianship statute—
not the due process requirements of the federal or state
constitutions.

More importantly, though, the arguments of
advocates and the decisions in Lee and Lessard seem

146 [ essard v. Schmidt, 349 F.Supp. 1078, 1099 (E.D.
Wis. 1972), reinstated after remand, 413 F.Supp. 1318 (E.D.
Wis. 1976).

147 In re Lee, 754 A.2d 426 (Md. Spec. App. 2000).

148 1n re Lee, 754 A.2d at 439.
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to be based on a mistaken assumption regarding the
role and responsibilities of guardians ad litem—the
assumption that the guardian ad litem’s role is to act as
a neutral investigator or to make recommendations
regarding an allegedly incompetent person’s “best
interest” and not to act as an advocate or attorney for
an allegedly incompetent person. 14

Conclusion

North Carolina law states that court-appointed lawyers
act as guardians ad litem for allegedly incompetent
respondents in guardianship proceedings and identifies
several specific responsibilities of lawyers who are
appointed as guardians ad litem pursuant to G.S. 35A-
1107.

North Carolina law, however, does not clearly
define the role of these court-appointed lawyers. Are
they required to act as the attorneys and zealous
advocates for allegedly incompetent respondents in
guardianship proceedings? Do they determine and
represent the respondents’ “best interests”? Are they
investigators who act primarily as the “eyes and ears”
of the court? Do they wear more than one “hat”?

Although North Carolina law does not provide
clear answers to these questions, it may be argued that
a lawyer appointed under G.S. 35A-1107 acts as the
attorney and guardian ad litem for an allegedly
incompetent respondent in a guardianship proceeding
(other than one in which a respondent retains legal
counsel)—acting as an attorney and zealous advocate
for the respondent’s expressed interests to the extent
that the respondent retains sufficient mental capacity to
determine his own best interest and make decisions
regarding the proceeding, but determining and
representing the respondent’s best interests to the
extent that the respondent’s mental incapacity prevents
him from determining his own best interests or making
decisions with respect to the proceeding.

In discharging their responsibilities, lawyers
appointed under G.S. 35A-1107 must look first and
foremost to the provisions of G.S. Ch. 35A, Rule 17,
and North Carolina case law governing the duties of
guardians ad litem. But the guardianship statutes of
other states also may provide some guidance regarding
the role and responsibilities of court-appointed lawyers
in North Carolina guardianship proceedings.

Ultimately, of course, the solution to the
ambiguity and confusion regarding the role of court-
appointed lawyers in guardianship proceedings is the

149 See text accompanying notes 103 through 110.
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enactment of guardianship statutes that clearly define
the role of court-appointed lawyers in guardianship
proceedings and describe in detail their legal and
professional responsibilities, coupled with high quality
education and training programs for lawyers who are
appointed to represent allegedly incompetent
respondents.

The real issue regarding the role and responsibilities
of court-appointed lawyers in guardianship
proceedings, though, is not merely one of statutory
construction but rather one of public policy. What
roles—attorney, guardian ad litem, visitor or court
investigator—must be performed in order to protect the
rights and interests of allegedly incompetent
respondents in guardianship proceedings? How should
these roles be defined? Should these roles be combined
or clearly separated? Should one person perform more
than one of these roles? Which of these roles should be
performed by court-appointed lawyers?

And, again, only the General Assembly can
answer these questions definitively by enacting
legislation to define and clarify the role and
responsibilities of court-appointed lawyers in
guardianship proceedings.
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NORTH CAROLINA STATE BAR REVISED RULES OF PROFESSIONAL CONDUCT

RULE 1.14
CLIENT WITH DIMINISHED CAPACITY

(a) When a client’s capacity to make adequately considered decisions in connection with
a representation is diminished, whether because of minority, mental impairment or for some
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk
of substantial physical, financial or other harm unless action is taken and cannot adequately act
in the client’s own interest, the lawyer may take reasonably necessary protective action,
including consulting with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad litem or guardian.

(¢) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is
impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the
extent reasonably necessary to protect the client’s interests.

Comment

[1] The normal client-lawyer relationship is based on the assumption that the client, when
properly advised and assisted, is capable of making decisions about important matters. When the
client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary
client-lawyer relationship may not be possible in all respects. In particular, a severely
incapacitated person may have no power to make legally binding decisions. Nevertheless, a
client with diminished capacity often has the ability to understand, deliberate upon, and reach
conclusions about matters affecting the client’s own well-being. For example, children as young
as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions
that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized
that some persons of advanced age can be quite capable of handling routine financial matters
while needing special legal protection concerning major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer’s obli gatlon to
treat the client with attention and respect. Even if the person has a legal representative, the
lawyer should as far as possible accord the represented person the status of client, particularly in
maintaining communication.

[3] The client may wish to have family members or other persons participate in
discussions with the lawyer. When necessary to assist in the representation, the presence of such
persons generally does not affect the applicability of the attorney-client evidentiary privilege.
Nevertheless, the lawyer must keep the client’s interests foremost and, except for protective
action authorized under paragraph (b), must to look to the client, and not family members, to
make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. In matters involving a
minor, whether the lawyer should look to the parents as natural guardians may depend on the
type of proceeding or matter in which the lawyer is representing the minor. If the lawyer
represents the guardian as distinct from the ward, and is aware that the guardian is acting



adversely to the ward’s interest, the lawyer may have an obligation to prevent or rectify the
guardian’s misconduct. See Rule 1.2(d).
Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial
or other harm unless action is taken, and that a normal client-lawyer relationship cannot be
. maintained as provided in paragraph (a) because the client lacks sufficient capacity to
communicate or to make adequately considered decisions in connection with the representation,
then paragraph (b) permits the lawyer to take protective measures deemed necessary. Such
measures could include: consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate decision-making
tools such as durable powers of attorney or consulting with support groups, professional services,
adult-protective agencies or other individuals or entities that have the ability to protect the client.
In taking any protective action, the lawyer should be guided by such factors as the wishes and
values of the client to the extent known, the client’s best interests and the goals of intruding into
the client’s decision-making autonomy to the least extent feasible, maximizing client capacities
and respecting the client’s family and social connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer should
consider and balance such factors as: the client’s ability to articulate reasoning leading to a
decision, variability of state of mind and ability to appreciate consequences of a decision; the
substantive fairness of a decision; and the consistency of a decision with the known long-term
commitments and values of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider whether
appointment of a guardian ad litem or guardian is necessary to protect the client’s interests. Thus,
if a client with diminished capacity has substantial property that should be sold for the client’s
benefit, effective completion of the transaction may require appointment of a legal
representative. In addition, rules of procedure in litigation sometimes provide that minors or
persons with diminished capacity must be represented by a guardian or next friend if they do not
have a general guardian. In many circumstances, however, appointment of a legal representative
may be more expensive or traumatic for the client than circumstances in fact require. Evaluation
of such circumstances is a matter entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be aware of any law that requires the
lawyer to advocate the least restrictive action on behalf of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely affect the client’s
interests. For example, raising the question of diminished capacity could, in some circumstances,
lead to proceedings for involuntary commitment. Information relating to the representation is
protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such
information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client directs the lawyer to the
contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may
disclose in consulting with other individuals or entities or seeking the appointment of a legal
representative. At the very least, the lawyer should determine whether it is likely that the person
or entity consulted with will act adversely to the client’s interests before discussing matters
related to the client. The lawyer’s position in such cases is an unavoidably difficult one.



Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a person with
seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may
take legal action on behalf of such a person even though the person is unable to establish a client-
lawyer relationship or to make or express considered judgments about the matter, when the
person or another acting in good faith on that person’s behalf has consulted with the lawyer.
Even in such an emergency, however, the lawyer should not act unless the lawyer reasonably
believes that the person has no other lawyer, agent or other representative available. The lawyer
should take legal action on behalf of the person only to the extent reasonably necessary to
maintain the status quo or otherwise avoid imminent and irreparable harm. A lawyer who
undertakes to represent a person in such an exigent situation has the same duties under these
Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing them
only to the extent necessary to accomplish the intended protective action. The lawyer should
disclose to any tribunal involved and to any other counsel involved the nature of his or her
relationship with the person. The lawyer should take steps to regularize the relationship or
implement other protective solutions as soon as possible.
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